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REPORT  OF  THE  ATTORNEY-GENERAL 


STATE  OF  NEW  YORK  : 

A.TTORNKy-GENEBAL'e    OfFICB,  ) 

Albany,  Jwrnia/ry  9,  1893.  i 
To  the  Hon.  William  Solzer, 

Sj>eaker  of  the  Aaatmhly : 
Dear   Sir. —  In  parsuance  of   chapter  683,   Laws  of   1892,  I 
have  the  honor  herewith  to  present  the  report  of  the  Attorney- 
General  for  the  year  1892,  and  to  respectfully  request  that  yon 
present  the  same  to  the  Legislature. 

Yours  very  respectfully. 

SIMON  W.  ROSENDALE, 

A  ttomey-  General. 


■■f 


f^ 


REPORT. 


STATE  OF  NEW  YORK. 

Attokney-Gek seal's  Office,  I 

Aleahy,  Jm>.ua/ry  9,  1893.  i 

To  the  Legislature  of  the  State  of  2few  York  : 

By  chapter  683  of  the  Laws  of  1892,  the  Attorney- General  is 
required  to  report  annually  to  the  Legislature : 

^Irst.  As  to  all  moneys  belonging  to  the  State  received  by  him 
during  the  preceding  ypar  by  way  of  costs,  damages  or 
otherwise. 

Second.  The  title  and  subject-matter  of  all  actions  on  appeal, 
pending  and  undetermined,  and  the  condition  thereof  at  the  date 
of  such  report. 

Third.  What  actions,  if  any,  have  been  brought  by  him  during 
the  yeui-  Tor  the  recovery  of  real  property  claimed  to  be  owned 
by  the  State,  and  the  condition  of  such  actions  at  the  date  of 
said  report. 

Fourth.  The  title  of  every  action  brought  by  him  during  the 
year  agaiiist  a  corporation  to  vacate  its  charter  or  annul  its 
existence  and  the  condition  thereof  at  the  date  of  such  report, 
with  a  brief  statement  of  the  cause  for  which  such  action  was 
brought,  and  the  proceedings  during  such  year  in  such  actions 
""eviously  brought. 

Fifth.  Copies  of  his  official  opinions  during  the  preceding  year, 

lich  are  deemed  by  him  of  general  public  interest. 

In  pursuance  of  this  statute,  I  have  the  honor  to  report  to 

ur  honorable    body    that    the    schedules    hereto    appended, 
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A,  B,  C,  D  and  E,  include  all  matters  of  information  required  by 
statute. 

The  foregoing  are  the  subjects  as  to  which,  by.  express  pro- 
vision of  statute,  I  am  required  to  report. 

There  are,  however,  other  topics  as  to  the  nature  and  volume 

of  matters  which  receive  attention  in  this  office  and  which  are 

not  without  interest. 

BoABD  OF  Claims. 

The  Board  of  Claims  requires  practically  the  entire  available 
time  of  one  of  the  deputies  and  a  clerk. 

COMMISSIONBBS   OF   THB   LaND   OfFIOB. 

The  various  questions  arising  out  of  lands  owned  by  the  State, 
and  particularly  in  connection  with  the  Commissioners  of  the 
Land  Office,  and  the  certification  of  applications  to  the  commis- 
sioners, require  much  time  and  careful  attention. 

Leoislativb  Bills. 

For  a  number  of  years  the  Executive  Department  has  had  the 
advantage  of  an  experienced  lawyer,  who  assists  the  Governor  in 
the  examination  of  bills,  and  which  practically  has  relieved  this 
department  of  any  labors  in  that  regard. 

Departments. 

Of  the  various  departments,  as  will  be  seen  by  the  schedules, 
the  Banking  and  Insurance  Departments  and  the  office  of  the 
Secretary  of  State  require  the  greatest  attention.  The  varied 
and  large  interests  which  are  represented  by  the  corporations 
reporting  to,  and  filing  papers  in,  these  departments,  naturally 
lead  to  the  presentation  of  many  questions  and  often  give  rise  to 
litigation  and  legal  proceedings. 

The  extension  of  the  State  taxing  laws,  especially  as  to  certifi- 
cates  of  incorporation  and  corporation  tax,  as  well  as  the  Transfer 
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Tax  Act,  has  given  rise   to  matters  which  have   required  much 
time,  and  considerable  litigation  has  arisen  under  these  laws. 
This  is  but  natural,  as  the  laws  themselves  are  relatively  new, 
require  interpretation  not  always  reached  without  judicial 

determination. 

Miscellaneous  Opinions. 

For  years  there  has  been  growing  in  this  department  a  custom 
which  has  become  almost  an  evil.  It  arises  from  the  fact  that 
public  officers  seek  to  respond  to  respectful  questions  propounded 
by  citizens. 

Daily,  a  number,  often  a  large  number,  of  letters  are  received, 
asking  for  opinions  on  various  legal  questions  propounded.  It 
would  be  <]uite  impossible,  if  it  could  be  contemplated,  that  all 
these  law  questions  could  be  satisfactorily  examined  and  careful 
opinions  written  by  any  reasonable  force  of  lawyers  to  be 
provided  by  the  State. 

Boards  of  supervisors,  county  officers,  town  boards  and  town 
officers,  city  and  village  officers,  often,  under  an  entire  mis- 
apprehension of  the  duties  of  this  office,  write,  asking  for  opinions 
on  various  law  questions. 

While  on  general  questions,  in  the  interpretation  of  new  laws, 
such  as  th(?  recent  Ballot  Law,  the  revised  Election  Law,  etc.,  so  far 
as  time  will  permit,  this  department  seeks  to  assist  public  officers 
in  the  discharge  of  their  duties,  it  wiU  be  seen  that  it  is 
practically  impossible  to  comply  with  all  of  the  requests  made. 

The  chief  objection,  after  all,  is  that  no  opinion  rendered  by 
this  department  on  these  subjects  is  either  of  judicial  or  even 
authorized  official  value.    It  may  often  lead  to  embarrassment. 

It  probably  is  impracticable  to  suggest  any  legislation  which 

II  relieve  this  department  from  the  numerous  questions  pro- 

■indeil ;  it  is  hoped,  nevertheless,  that  thus  publicly  calling 
iiention  to  the  matter  may  alleviate  the  necessity  of  explanation 

often  rendered  necessary,  in  response  to  requests  for  opinions. 
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in  caaes  where  there  is  no  reqairement  of  \rw  in  that  behalf,  and 
when,  if  rendered,  the  opinion  would  be  of  no  official  value,  and 
hence  its  rendition  substantially  unjustifiable. 

It  has  been  necessary  to  prepare  various  circulars,  each  series 
resiching  as  many  oases  as  possible,  in  order,  at  least,  to  acknowl- 
edge the  receipt  of  the  communications,  and  in  a  measure  seek  to 
explain  noncompliance  with  the  request.  A  copy  of  each 
circular  will  be  found  at  the  end  of  Schedule  E. 

Actions  and  PkDoeedings  Relative  to  Cobpokatiohs. 

The  provisions  of  law  which  require  service  of  papers  on  the 
Attorney-General  in  dissolution  proceedings  and  sequestration  ' 
actions  bring  many  matters  to  the  attention  of  this  department. 

In  some  of  them  only  a  general  supervision  is  given  ;  in  some, 
however,  intervention  is  required,  for  the  purpose,  in  a  general 
way,  of  securing  compliance  with  the  law, 

A  wholesome  result  sought  to  be  attained  is  the  bringing 
together  in  this  office,  so  far  as  possible,  of  all  the  papers  in  pro- 
ceedings for  the  dissolution  of  corporations  in  this  State.  The 
effect  of  such  a  measure,  if  properly  carried  out,  must  be  benefi- 
cial in  providing  at  least  a  depository  where  a  complete  record  is 
to  be  kept,  and  where,  by  proper  entries,  a  register  will  indicate 
the  proceedings  in  the  winding  up  of  corporations  in  this  State. 

Applicatiohs. 

During  the  year  1892,  thirty-two  applications  have  been  made  to 
me  by  parties  alleged  to  be  interested,  to  commence  actions  of 
various  kinds  in  behalf  of  the  People  of  the  State  of  New  York. 

Of  these  applications  fourteen  were  made  for  the  purpose  of 
annulling  the  charters  of  or  dissolving  corporations. 

Two  applications  were  made  to  remove  trustees  of  corporations. 

Eleven  applications  were  made  to  institute  actions  in  the  nature 
uf  a  quo  warranto  to  oust  persons  from  office. 
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One  application  was  made  to  restrain  a  corporation  from  inter- 
fering with  a  public  highway. 

One  application  was  made  to  prevent  an  insurance  company 
from  paying  an  annual  sum,  claimed  to  be  a  gratuity,  to  a  retiring 
president. 

One  application  was  made  to  prevent  a  railroad  from  dis- 
criminating between  express  companies. 

One  application  was  made  to  recover  moneys  in  the  hands  of 
county  oiRcials  alleged  to  belong  to  the  county,  which  application 
is  still  pending;  during  the  year,  however,  a  number  of  similar 
actions  have  been  brought  to  a  successful  terminati()ii. 

An  application  was  made  to  prevent  a  private  corjioration  from 
caring  for  idiots  without  a  license  from  the  State  Commission 
in  Lunacy, 

MiSOBLLANItOtrS    ACTIONS    ANB   PbOCEEDIS<1P. 

During  the  year  the  following  actions  and  proceedings  have 
been  commenced,  in  which  papers  have  been  served  upon  me  as 
Attorney-General,  other  than  those  detailed  in  the  schedule : 

Sequestration  actions 83 

Voluntary  dissolution  proceedings 84 

Foreclosure  actions 27 

Partition  actions 10 

Actions  for  admeasurement  of  dower 3 

In  addition  to  the  foregoing,  eighteen  actions  and  proceedings 
of  various  natures,  not  herein  otherwise  enumerated,  have  been 
begun,  in  which  the  Attomey-GJeneraJ  has  appeared  for  the  State 
or  some  State  officer. 

Genbballt. 
It  win  be  impossible  to  give  any  especial  data  as  to  the  many 
itigationa  and  proceedings  conducted. 

Perhaps  the  most  important  public  questions  were  involved  in 
phat  is  known  as  the  "  apportionment  case." 
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This  vras  a  proceeding  entitled  the  People  ex  rel.  Carter  v«  Bice, 
Secretary  of  State,  in  which  the  validity  of  chapter  897,  Laws  of 
1892,  was  attacked,  and  which  was  conducted  to  a  successful 
determination,  upholding  the  constitutionality  of  the  statute. 

Various  cases  of  more  or  less  importance,  involving  the  Trans- 
fer Tax  Act  and  the  Corporation  Tax  Act,  have  been  prepared 
and  argued  at  General  Term  and  in  the  Court  of  Appeals. 

The  official  reports,  therefore,  of  these  courts  are  respectfully 
referred  to  in  addition  to  the  foregoing  for  additional  information 
as  to  the  varied  nature  of  the  litigated  matters  taken  charge  of 
by  this  department. 

Eespectfully  submitted. 

SIMON  W.  KOSENDALE, 

Attorney-  Oemral. 


SCHEDULE  A 


This  schedule  contains  a  statement  of  all  moneys  belonging  to 
the  State  received  by  the  Attorney-General  by  way  of  costs, 
damages  or  otherwise  for  the  year  1892,  iuelutling  the  titles  and 
subject-matter  of  all  actions  and  proceedings  in  which  said 
moneys  were  received. 

Willis  B.  Sayek  against  The  State  of  New  Yuek. 

This  was  an  appeal  by  claimant  from  an  award  of  $3,ooi», 
made  by  the  Board  of  Claims  in  his  favor  in  Jfarch,  188(1.  The 
claim  was  to  recover  $11,890. 

Costs  collected,  $130. 

The  People,  etc.,  ex  rel.  American  Contkactinu  and  Deeddino 
Company  against  Edwaed  Wemple,  Oompteoli.er,  ktc. 

This  was  a  proceeding  by  certiorari  to  review  the  action  of  the 
Comptroller  in  assessing  a  tax  against  plaintiff  under  the  pro- 
visions of  chapter  542  of  the  Laws  of  188n,  and  the  acts 
amendatory  thereof.  The  General  Term,  Third  Department, 
affirmed  the  determination  of  the  Comptroller. 

An  appeal  was  taken  by  the  plaintiff  to  the  Court  (jf  Appeals, 
where  the  judgment  of  the  General  Term  was  affirmed. 

Costs  collected,  $266.55. 

The  People,  etc.,  against  The  Floub  Crrr  Life  At-sociATioN  of 
Koch  ESTER,  N.  Y. 
Action  for  dissolution.     Costs  collected,  $li4.71. 

The   PfeoPLE,   ETC.,   ex   bel,    Sanders   Jones    a'jinnxt    Heruekt 
"Weddeespook. 
Action  of  quo  warranto.    Costs  collected,  $37. 
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The  Pkoi'le,  etc.,  ex  kel.  The  Southern  Cotton  Oil  Company 
against  Edwajid  Wemple,  Comptroller,  etc. 

This  was  a  proceeding  upon  the  part  of  the  relator  to  review 
the  decision  of  the  Comptroller  in  assessing  a  tax  upon  the 
relator  under  the  law  of  1880,  as  amended.  A  writ  of  certiorari 
was  granted  by  the  Special  Term,  and  from  this  writ  an  appeal 
was  taken  to  the  General  Term,  Third  Department, 

The  General  Term  affirmed  the  determination  of  the  Comp- 
troller, and  from  this  judgment  an  appeal  was  taken  to  the 
Court  of  Appeals,  and  the  judgment  of  the  General  Term 
afBrmed. 

Coats  collected,  |269.59. 

Ik  be  Estate  of  Coenelia  M.  Stewart. 

Thia  originally  was  an  appeal  to  the  General  Term  from  an 
order  of  the  surrogate  of  New  York  county,  confirming  apprais- 
er's rc])i:>i't,  fising  amount  to  be  paid  as  collateral  inheritance  tax 
under  cliapter  483,  Laws  1885.  The  General  Term,  First  Depart- 
ment, on  or  about  November  17, 1891,  affirmed  in  part  and  reversed 
in  part  the  order  of  the  surrogate. 

Appeals  were  taken  to  the  Court  of  Appeals  by  the  State,  and 
by  the  legatees  and  other  parties  affected  by  said  tax.  The 
Court  of  Appeals  affirmed  decision  of  General  Term, 

Costs  collected,  $241.85.- 

The  Lancashire  Insurancij:  Company  of  Lancashire,  England, 
CoKNELitis  N.  Bliss,  Horace  J.  Faibchild  and  Donald 
MaoK-vt,  Trustees,  against  Robert  A.  Maxwell,  as  Sdfer- 

ISTKNDEHT    OF  the    INSURANCE     DEPARTMENT     OF   THE     SxATB   OP 

New  York,  Impleaded,  et  al. 

This  was  an  appeal  from  a  judgment  entered  in  New  York 

county  -Tanuary  22,  1890,  upon  an  order  made  by  Mr.  Justice 
Patterson,  at  the  New  York  Special  Terra,  December  2,  1889, 
overruling  the  demurrer  of  the  defendant  Maxwell,  as  Superin- 
tendent of  Insurance,  to  the  complaint  of  the  plaintiffs. 

The  object  of  the  action  was  to  compel  the  defendant  Maxwell, 
as  Superintendent  of  Insurance,  to  transfer  to  the  plaintiffs, 
Bliss,  Fairchild  and  MacKay,  as  trustees,  $579,500  of  securities 
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in  the  form  of  United  States  bonds,  held  by  the  defendant,  as 
Superintendent,  under  the  insurance  laws  of  this  State,  in  trust 
and  for  the  benefit  and  security  of  the  policy  holders  of  the 
plaintiff  company  in  the  United  States,  The  General  Term 
reversed  the  judgment  of  the  Special  Term  and  ordered  judg- 
ment for  the  defendant  upon  the  demurrer ;  and  from  that  judg- 
ment an  appeal  was  taken  to  the  Court  of  Appeals  by  the 
plaintiffs. 

The  Court  of  Appeals  affirmed  the  judgment  of  the  General 
Term. 

Costs  collected,  $308.68. 

The  People,  etc.,  ex  eel.  American  Sueett  Company  against 
Edwaed  Wemfle,  Oomptkolleh,  etc. 

This  was  a  proceeding  upon  the  part  of  the  relator  to  review 
the  decision  of  the  Comptroller  in  assessing  a  tax  upon  the 
relator  under  the  law  of  1880,  as  amended, 

A  writ  was  granted  by  the  Special  Term,  from  which  an  appeal 
was  taken  to  the  General  Term. 

The  General  Terra  affirmed  the  decision  of  the  Comptroller, 
and  from  this  judgment  an  appeal  was  taken  to  the  Court  of 
Appeals,  where  the  judgment  of  the  General  Term  was  affirmed. 

Costs  collected,  $241.19. 

The    People,  etc.,  against  The  Grand  Lodge  of   The  Empiee 
Oedee  Mutual  Aid  of  the  State  of  New  Yoek. 
Action  for  dissolution.    Costs  collected,  $100. 

The    People,    etc.,   against    The     Coopebstown    Illdminatino 
Company. 
Action  for  dissolution.    Costs  collected,  $50. 

The  People,  etc.,  ex  eel.  Page,  against  Feank  Kioe,  Seoeetahy 

OF  State, 

This  is  a  proceeding  in  mandamus  to  compel  the  Secretary  of 

State  to  file  a  certificate  of  incorporation  under  chapter  567, 

Laws  of  1890.    The  Special  Term  denied  the  motion  for  a  writ 

to  compel  the  Secretary  of  State  to  file  the  certificate,  and  from 

his  decision  an  appeal  has  been  taken  to  the  General  Term, 

Costs  collected,  $33,50. 
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The  People,  etc.,  against  The  Fitchbtjrg   Kailroad  Company, 

This  action  was  brought  to  recover  of  the  defendant  the  sum 
of  $18,993.25,  claimed  to  be  due  the  State  for  the  organization 
tax  of  said  defendant  under  chapter  143  of  the  Laws  of  1886. 
It  was  submitted  to  the  General  Term,  Third  Department,  upon 
an  agreed  case.  The  General  Term  ordered  judgment  for  the 
plaintiff  for  the  full  amount  of  the  tax. 

An  appeal  was  taken  to  the  Court  of  Appeals  from  that  judg- 
ment by  the  defendant.  The  Court  of  Appeals  reversed  the  judg- 
ment of  the  General  Term. 

Subsequently  the  defendant  claimed  an  extra  allowance  in  the 
case,  which  was  denied  by  the  General  Term.  On  appeal  to  the 
Court  of  Appeals  by  defendant  the  order  of  the  General  Term 
was  affirmed. 

CTosts  collected,  $119.75. 


The  People,  etc.,  against  The  Milk  Exchange. 

This  action  was  brought  to  dissolve  the  defendant  corporation 
upon  the  ground  that  the  corporation  had  violated  itspowers^and 
that  its  directors  had  formed  an  illegal  combination  or  trust. 

On  the  1st  day  of  January,  1891,  the  Attorney-General  desig- 
nated Messrs.  Gilbert  and  Andrews,  of  Stamford,  as  additional 
counsel  to  assist  the  Attorney-General  in  the  prosecution  of  said 
case.  A  motion  was  made  for  leave  to  bring  the  action  and  the 
same  wa^ granted  at  Special  Term.  A  motion  was  made  by  the 
defendant  to  set  aside  the  summons,  which  was  denied.  After- 
wards a  demurrer  was  entered  to  the  complaint,  which  was  over- 
ruled at  Special  Term  and  the  judgment  of  the  Special  Term  was 
sustained  on  appeal  to  the  General  Term.  An  appeal  was  taken 
to  the  Court  of  Appeals,  and  the  judgment  of  the  General  Term 
was  affirmed. 

Costs  collected,  $240.50. 


The   People,  etc,  against  The   Commonwealth  Savings  Insti- 
tution. 


Action  for  dissolution  discontinued.    Costs  collected,  $25. 


itBPOBT   OF   THE   AttORHEY-G  ENERAI,. 

Thk  Waterloo  Woolen  Manufacturing  Company  against  James 

SllANAHAN,  A8  SUPERINTENDENT  OF    PuBUC  WoKKB  OF  THE  StATE 

OF  New  York;  James  Shanahan,   individually;  William  L. 
Sweet,  B.  H.  Manqan,  Geokqe  Cook,  William  Fuller  i 
William  Albaugh. 

This  was  an  action  to  restrain  defendants  from  in  any  manner 
altering  tlie  bed  or  channel  of  Seneca  river  and  tiie  old  Bear  race 
in  tiie  village  of  Waterloo. 

The  action  was  tried  before  Justice  Kumsey  and  judgment 
ordered  for  the  plaintiff.  From  such  judgment  the  defendants 
appeLili^d  to  the  General  Term  and  the  judgment  was  there 
affirmed.  From  this  judgment  an  appeal  was  taken  to  the  Court 
of  Apjiciils.  The  judgments  of  the  Special  and  General  Terms 
were  reversed  and  a  new  trial  ordered. 

Costs  collected,  $437.07. 

The  People,  btc,  against  The  Family  Fund  Society. 
This  was  an  action  for  dissolution.    Costs  collected,  $50, 

The  People,  etc.,  a^aMisiTHERAWsoNMANUFAcruitmo  Company. 
Action  for  dissolution.     Costs  collected,  $25.85. 

The  People,  etc.,  against  Maurice  E.  ViEr.F,. 
Action  to  collect  for  goods  sold  by  Elmira  Reformatory.  Costs 
collected,  $16.30. 

Tbe  People,  etc.,  against  The  Gix)be  Mutual  Benefit  Asso- 
ciation. 

This  was  an  application  by  the  Attorney-General  against  the 
defentlant  corporation  for  an  order  perpetually  restraining  and 
enjoining  said  corporation  from  carrying  on  infantile  insurance. 

The  Special  Term  granted  the  order  applied  for,  and  said  order 
was  affinned  by  the  General  Term,  First  Department,  and  the 
wourt  of  Appeals. 

Costs  collected,  $168.85. 
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SCHEDULE  B. 


This  schedule  contains  a  statement  of  the  title  and  subject 
matter  of  all  actions  and  proceedings  on  appeal  pending  and 
undetermined,  and  the  condition  thereof  at  the  date  of  this 
report,  io  which  the  Attorney-General  has  appeared  in  behalf 
of  the  State  or  a  State  officer. 

This  schedule  also  contains  a  list  of  actions  and  proceedings  in 
which  the  Attorney-General  appeared,  which  have  been  decided 
during  the  year  1892,  other  than  those  specified  in  Schedule  D. 

I.  A  LIST  OF  ALL  ACTIONS  AND  PROCEEDINGS 
PENDING  AND  UNDETERMINED  IN  THE  SUPREME 
COURT  OF  THE  UNITED  STATES. 

The  People,  etc.,  ex  eel.  Cari.  Schdez  et  al,  against  Fbedekick 
Cook,  Seceetaey  of  State,  etc. 

This  was  a  proceeding  to  compel  by  mandamus  the  Secretary 
of  State  to  receive  and  file  the  certificate  of  organization  of  the 
Western  New  York  and  Pennsylvania  Railway  Company  with- 
out payment  of  the  tax  imposed  by  chapter  143  of  the  Laws  of 
1886  ;  those  attempting  to  incorporate  said  company  having  pur- 
chased railroad  property  at  foreclosure  sale  under  a  mortgage  on 
the  proi>erty  of  a  corporation  of  which  they  were  bondholders. 

The  application  for  the  writ  was  denied  by  the  Special  Term; 
the  order  of  the  Special  Term  w^as  affirmed  by  the  General 
Term  atid  the  Court  of  Appeals. 

A  writ  of  error  to  the  Supreme  Court  of  the  United  States 
was  taken  by  the  relators,  and  the  cause  is  now  pending  on  the 
calendar  of  said  court,  unargued. 


T-» 


Kepost  of  the  Attoenky-Geneeal. 

The   People,   etc.,   ex   bkl.   "William   Mertbns  et  a 
Fredeeick  Cook,  Seoeetaey  of  State,  etc. 

This  was  a  proceeding  to  compel  by  mandamus  the  Secretary 
of  State  to  receive  and  file  the  certificate  of  organization  of  the 
New  York  and  Northern  Railroad  Company  without  payment 
of  the  tax  imposed  by  chapter  143  of  the  Laws  of  188C  ;  those 
attempting  to  incorporate  said  company  having  purchased  rail- 
road property  at  foreclosure  sale  under  a  mortgage  on  the  prop- 
erty of  a  corporation  of  which  they  were  bondholders. 

The  application  for  the  writ  was  denied  by  the  SpeciEd  Term ; 
the  order  of  the  Special  Term  was  affirmed  by  the  General  Term 
and  tfie  Court  of  Appeals. 

A  writ  of  error  to  the  Supreme  Court  of  the  United  States 
was  taken  by  the  relators,  and  the  cause  is  now  pending  on  the 
calendar  of  said  court,  unargued. 

The  State  of  New  Toek  against  The  llNrrED  States  —  The 
United  States  aga/inat  The  State  of  New  Tobk, 

This  was  a  claim  filed  by  the  State  of  New  York  in  the  Court 
of  Claims  of  the  United  States  to  recover  of  the  United  States  the 
sum  of  $131,188.02,  which  the  State  of  New  York,  it  is  claimed, 
expended  in  enrolhng,  subsisting,  clothing,  etc.,  troops  in  the  war 
of  the  rebellion. 

The  petition  was  traversed  by  the  Attorney-General  of  the 
United  States,  and  a  trial  was  had. 

The  court  made  an  award  in  favor  of  claimant  for  $91,320.84. 

Writs  of  error  were  taken  by  both  parties  to -the  Supreme 
Court  of  the  United  States,  and  the  same  are  now  pending  on  the 
calendar  of  said  court,  unargued, 

II.  A  LIST  OF  ALL  ACTIONS  AND  PEOCEEDINGS 
PENDING  AND  UNDETERMINED  IN  THE  COURT 
OF  APPEALS  OF  THE  STATE  OF  NEW  YORK. 

A.  On  a/ppeals  from,  General  Term. 

In  re  Estate  of  James  T.  Swift,  Deceased. 

This  was  a  proceeding  brought  in  the  Surrogate's  Court  of  the 

county  of  New  York  for  the  purpose  of  procuring  an  appraisal 

under  the  Collateral  Inheritance  Tax  Law  of  the  property  passing 

mder  the  will  of  James  T.  Swift,  deceased. 
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Under  tlie  order  of  the  Surrogate's  Court  certain  portions  of 
tiie  property  of  said  decedent  were  exempted  from  taxation,  and 
the  remainder  thereof  was  directed  to  be  taxed. 

From  the  order  of  the  Surrogate's  Court  both  the  executors  and 
the  People  of  the  State  of  New  York  appealed  to  the  Supreme 
Court,  (General  Term,  First  Department,  which  affirmed  said  order 
on  or  abdiit  June  3,  1893.     (Reported  in  64  Hun,  639.) 

From  the  order  of  the  Supreme  Court  both  parties  appealed  to 
the  Court  of  Appeals,  where  the  case  was  argued  November  28, 
1SSI2,  but  has  not  as  yet  been  determined, 

TiTE  People,  etc.,  against  John  C.  Wilmerdixg. 
This  Hiis  an  action  to  recover  taxes  or  auction  duties  from  the 

defendant. 

It  was  suljmitted  to  the  General  Term  of  the  First  Department 
upon  an  a^^reed  case. 

Pursuant  to  the  order  of  said  General  Term  judgment  was 
entered  in  favor  of  plaintiff  against  defen<lant  for  $510  damages 
and  §78.45  costs.     {Reported  in  62  Hun,  391.) 

From  this  judgment  the  defendant  appealed  to  the  Court  of 
Appeals,  where  the  case  was  argued  November  29,  1892,  but  has 
not  as  yet  been  determined. 

liNiTKii     Ljses    Telegraph    Company    against    Gkant,   as 
Sheriff,  etc. 

This  was  an  action  brought  in  the  Supreme  Court,  ^ew  York 
county,  to  restrain  the  defendant  from  collecting  the  tax  imposed 
under  the  provisions  of  chapter  499  of  the  Laws  of  1885  for  the 
payment  <>l  the  salaries  and  expenses  of  the  board  of  commis- 
sionei-s  cil'  electrical  subways  upon  tlie  ground  that  said  tax  was 
unconstitutional. 

Pursuant  to  a  decision  made  at  Special  Term  judgment  was 
entered  I'Vliruary  18,  1892,  dismissing  the  complaint  with  costs, 
which  judi>inent  was  affirmed  by  the  General  Term,  First 
Departmi'iU,  April  28,  1892.     (Reported  in  63  Hun,  634.) 

From  the  latter  judgment  plaintiff  appealed  to  the  Court  of 
Appeals,  where  the  case  was  argued  December  19,  1892,  but  has 
not  as  yet  been  determined. 
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The    People,   etc.,  against  The  New  York,   New  Haven   and 
Hartford  Railroad  Company. 


This  was  an  action  brought  for  penalties  against  the  defendant 
cor^ioration  for  failure  to  furnish  steam  heating  upon  its  car&  m 
this  State,  The  defendant  demurred  to  the  complaint,  which 
demurrer  was  overruled  by  the  Special  Term,  and  the  decision  of 
the  Special  Term  was  finally  affirmed  by  the  Court  of  Appeals, 
which  court  allowed  the  defendant  to  answer  upon  payment  of 
costs.  The  defendant  afterwards  served  an  answer  and  the  same 
canie  on  for  trial  at  the  Circuit  Court,  New  York  county,  and 
resulted  in  a  verdict  for  the  plaintiff  of  $7,000,  and  judgment  was  '     "ii 

entered  upon  the  verdict  with  $479.81  costs.  ^ 

This  judgment  was  afBrmed  at  General  Term,  First  Depart  *»'' 4 

ment.     (Reported   in   64   Hun,    635.)     From   this   judgment   of  ^ 

affirmance,  the  defendant  appealed  to  the  Court  of  Appeals.   Said  ^ 

appeal  is  now  pending  unargued,  S 

The  People,  etc.,  ex  kel.  James  J.  Whaleh,  against  A,  A.  Brush,  ,^^ 

Agent  and  Warden,  etc.  *  '^ 

This  was  a  proceeding  instituted  by  habeas  corpus  in  behalf  of  % 

the   relator    to    procure    his    release    from    Sing    Sing    State  » 

prison,  upon   the  ground  that   his   terra   of   imprisonment   had  ■£ 

expired.  ^ 

The  relief  demanded  was  denied  to  the  relator  at  the  Special  'a 

Tfnii  and  tlie  order  of  the  Special  Term  was  affirmed  by  the  *> 

General  Term,  First  Department.     From  the  order  of  affirmance  %, 

the  relator  has  appealed  to  the  Court  of  Appeals.    This  appeal  is  ^ 

now  pending,  unargued.  1 

The  People,  etc.,  ex  rei..  State  Commission  in  Lunacy,  ogiamsi  The 
Superintendent  of  the  Poor  of  the  County  of  Queens. 
This  is  an  application  by  the  Attorney-General  for  a  writ  of  ' 

peremptory  mandamusagainst  the  defendant  requiring  him  to  com-  ** 

ply  ^\'ith  orders  made  by  the  State  Commission  in  Lunacy  with 
reference  to  the  insane  paupers  of  Queens  county.  The  ^vrit  was 
granted  at  the  Special  Term  and  the  order  granting  the  same  '    T 

was    affirmed     by    the    General     Terra,    Second    Department.  ; 


10  Report  of  the  Attohnet-Genkkai- 

(Reported  in  65  Hun,  620.)  From  this  order  of  affirmance  the 
defendant  appealed  to  the  Court  of  Appeals.  This  appeal  is 
BOW  pending,  unargued. 

Thk  People,  etc.,  ex  rei,.  John  A.  Roeblimo's  Sons  CoMPAur, 
of/a/inat  Edward  Wempi.b,  Comptroller,  etc. 
This  was  a  proceeding  instituted  by  certiorari  upon  the  part 
of  the  relator  to  review  the  decision  of  the  Comptroller  in 
assessing  a  tax  upon  the  relator  under  the  law  of  1880,  as 
amended.  The  decision  of  the  Comptroller  was  affirmed  at  General 
Tenn,  Third  Department.  (Reported  in  65  Hun,  622.)  From 
this  order  of  affirmance  the  relator  appealed  to  the  Court  of 
Appeals.     Said  appeal  is  now  pending,  unargued. 

The  People,   etc.,   ex   rel.  Pennsylvania   Railroad  Company 
against  Edward  Wemple,  Comptroi.lee,  etc. 

This  was  a  proceeding  instituted  by  certiorari  upon  the  part 
of  the  relator  to  review  the  decision  of  the  Comptroller  in 
assessing  a  tax  upon  the  relator  under  the  law  of  1880,  as 
amended.  The  decision  of  the  Comptroller  was  reversed  at  General 
Term,  Third  Department.  (Reported  in  65  Hun,  262.)  From 
the  order  of  reversal  the  Comptroller  appealed  to  the  Court  of 
Appeals.     Said  appeal  is  now  pending,  unargued. 

The  People,  etc.,  ex  kel.   The  Eickemeyer-Field  Company  et 
AL.,  against  Framk  Rice,  Secretary  of  State,  etc. 

This  was  a  proceeding  to  compel  by  mandamus  the  Secretary 
of  State  to  receive  and  file  the  certificate  of  organization  of  the 
Eickemeyer-Field  Manufacturing  Company  without  payment  of 
the  tax  imposed  by  chapter  143  of  the  Laws  of  1886 ;  said  com- 
pany is  proposed  to  be  formed  by  the  consolidation  of  three 
existing  corporations. 

The  application  for  the  writ  was  denied  by  the  Special  Term ; 
the  order  of  the  Special  Term  was  reversed  by  the  General  Term. 
(Reported  in  29  Abb.  N.  C,  233.) 

From  the  order  of  reversal  the  defendant  appealed  to  the 
Court  of  Appeals.     Said  -appeal  is  now  pending,  unargued. 
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B,  On  a/ppeals  from,  the  Boa/rd  of  Clmms. 
Mary  C.  Gibket,  ab  Administbatbix  of  John  F.  Giunev, 
Deceased,  against  The  State  of  New  York. 
This  is  an  appeal  to  the  Court  of  Appeals  by  the  State  from 
an  award  niade  by  the  Board  of  Claims  of  $5,0011  for  the  death 
of  claimant's  intestate  from  drowning  in  the  Erie  canal  at  Sche- 
nectady. Said  death  was  alleged  to.  have  been  caused  by  the 
negligence  of  the  State  in  not  suitably  guarding  the  approaches 
to  the  Union  street  bridge  in  said  city. 

The  case  was  argued  December  19,  1892,  but  has  not  as  yet 
been  determined. 

M-AET     C    GiBNEY,    AS    ADMINISTRATRIX    OF    WiLLtAM    F.    GlBNET, 

Deceased,  against  The  State  of  New  York, 
This  is  an  appeal  to  the  Court  of  Appeals  by  the  State  from  an 
award  made  by  the  Board  of  Claims  of  $2,500  for  the  death  of 
claimant's  intestate  from  drowning  in  the  Erie  canal  at  Schenec- 
tady. Said  death  was  alleged  to  have  been  caused  by  the  negU- 
gence  of  the  State  in  not  suitably  guarding  the  approaches  to  the 
Union  street  bridge  in  said  city. 

The  case  was  argued  December  19,  1892,  but  has  not  as  yet 
been  determined. 

LiNtTs  Jones  Peck  against  The  State  of  New  Yobk, 
This  is  an  appeal  to  the  Court  of  Appeals  by  the  State  from  an 
award  made  by  the  Board  of  Claims  of  $35,878.7S,  alleged  to  be 
due  for  work  on  the  Buffalo  State  Insane  Asylum. 

This  appeal  is  now  on  the  Court  of  Appeals  calendar  and  is 
pending,  unargued. 

Carder  L.  Stone  et  al.  against  The  State  of  New  York. 

This  is  an  appeal  to  the  Court  of  Appeals  by  the  State  from 
m  award  made  by  the  Board  of  Claims  of  $530  for  alleged  dam- 
iges  to  premises  from  overflow  from  Genesee  river. 

This  appeal  is  now  on  the  Court  of  Appeals  calendar  and  is 
ending,  unargued. 
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Carbon  E.  Locke  against  The  State  of  New  Yohk. 
This  is  an  appeal  to  the  Court  of  Appeals  by  the  claimant 
from  an  onler  of  the  Board  of  Claima  dismissing  the  claim  on 
the  ground  that  it  arose  from  damages  resulting  from  the  navi- 
gation of  the  canals.  The  claim  is  for  |il5,000  for  injuries 
received  from  being  struck  by  a  lift-bridge  at  Mecbanicville. 

This  appeal  is  now  on  the  Court  of  Appeals  calendar  and  is 
pending,  unargued. 

Edwakd  H.  Chi8hoi,m  offainst  The  State  of  New  Tohk. 

This  is  ail  appeal  to  the  Court  of  Appeals  by  the  State  from  an 
award  made  by  the  Board  of  Claims  for  $1,700  for  personal 
injuries  alleged  to  have  been  received  by  claimant  from  falling 
from  the  Maui  street  bridge  at  Whitestown. 

This  appeal  is  now  on  the  Court  of  Appeals  calendar  and  is 
pending,  unargued. 

WiLLARi)  J.  IIbacock,  A8  Sukvivor,  ETC.,  ogainst  The  State  of 
New  York. 

This  is  an  appeal  to  the  Court  of  Appeals  by  the  State  from 
an  aM'aid  made  by  the  Board  of  Claims  of  $6,202.42  for 
damages  tit  premises  in  Syracuse  by  reason  of  the  flooding  of 
the  same  hy  water  from  Oswego  canal,  and  from  obstructions 
place(]  in  Seneca  and  Oswego  rivers  at  Gaskin's  reefs  and  Phoenix, 
and  lowering  Jack's  reefs  in  the -Seneca  river,  and  defective 
culvert  tu  convey  the  waters  of  Bear  and  Mud  creeks  under 
the  canal. 

This  ii]titeal  is  now  on  the  Court  of  Appeals  calendar  and  is 
pending,  unargued. 

The  Biiard  of  Supervisors  of  the  Cocntv  of  Caydga  against 
The  State  of  New  York. 

This  is  an  appeal  to  the  Court  of  Appeals  by  the  State  from 
an  award  made  by  the  Board  of  Claims  of  $8,385  for  expenses 
incurred  by  the  claimant  in  the  trials  of  convicts  for  crimes 
committed  fluring  their  imprisonment  in  Auburn  State  prison. 

This  appeal  is  now  pending,  unargued. 
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William  H.  Gilbert  against  The  State  of  New  York. 

This  is  an  appeal  to  the  Court  of  Appeals  by  the  claimant 
from  an  award  of  nothing  made  by  the  Board  of  Claims.  The 
claim  ivas  for  $2,371.61  for  series  and  materials  furnished  for 
docidng  on  Clark  and  Skinner  canal  in  Buffalo, 

Tills  appeal  is  now  pending,  unargued. 

Jacou  Crotise  and  Silas  B.  Ttlek  agmnat  The  State  of 
New  Yoek. 

This  is  an  appeal  to  the  Court  of  Appeals  by  the  claimant  from 
an  aH-ard  of  nothing  made  by  the  Board  of  Claims.  The  claim 
was  for  S-1,180  damages  to  land,  property  and  crops  in  Dewitt, 
N.  Y.,  caused  by  leakage  of  waters  from  the  Erie  canal. 

This  case  is  now  pending,  unargued. 

Jacob  Cbouse  againat  The  State  of  New  Yoke. 
Claim,  $2,000.      Same    award.      Same    cause.      Appeal    by 
claimant  to  Court  of  Appeals  is  now  pending,  unargued. 

John  A.  Nichols,  as  Administrator,  etc.,  against  The  State  of 
New  Yokk. 
Claim,    $5,640.        Same    award.      Same    cause.      Appeal    by 
claimant  to  Court  of  Appeals  is  now  pending,  miargued. 

Chables  Phillips  against  The  State  of  New  York.     No.  1. 

This  is  an  appeal  to  the  Court  of  Appeals  by  the  claimant  from 
an  award  of  nothing  made  by  the  Board  of  Claims.  This  claim 
was  for  $1,000  for  damages  to  land  from  an  overflow  of  water 
from   Oneida  lake,   by   reason   of    the   erection   of    a   dam   at 


This  appeal  is  now  pending,  unargued. 

Martin  Kollek  against  The  State  of  New  Yobk. 
Ciaim,  $1,000.     Same  award.     Same  cause.     Appeal  by  claim- 
ant to  Court  of  Appeals  is  now  pending,  unargued. 

Chables  Phillips  against  The  State  of  New  York.     No.  2. 
Claim,  $1,000.    Same  award.   Same  cause.   Appeal  by  claimant 
to  Court  of  Appeals  is  now  pending,  unargued. 
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III.  A  LIST  OF  ALL  ACTIONS  AND  PKOCEEDINGS 
PENDING  AND  UNDETEKMINED  IN  THE  VAKIOUS 
GENERAL  TEEMS  OF  THE  SUPEEME  COUET  OF 
THE  STATE  OF  NEW  YOEK. 

SUPEEME  COUET  — New  York  County. 

In  the   Matter  of   the   Petition  of  Thomas    Kenneally  and 

Others. 

This  was  a  proceeding  brought  for  the  purpose  of  establishing 
the  rights  of  petitioners  to  the  property  and  moneys  of  William 
A.  Kenneally,  deceased,  which  are  in  the  possession  of  the  State 
Treasurer. 

The  Special  Term  denied  the  petition. 

The  petitioners  appealed  to  the  General  Term  and  said  appeal 
is  now  pending  unargued  in  the  General  Term,  First  Department. 


SUPEEME  COUET— Albany  County. 

The  People,  ei:©.,  ex  rel.  P.  J.  Marsh,  against  Frank  Campbell, 

Comptroller,  etc. 

♦ 

This  is  a  proceeding  upon  the  part  of  the  relator  to  review  the 
decision  of  the  Comptroller  in  denying  the  application  of  the 
relator  for  the  redemption  of  certain  lands  sold  by  the  State  for 
nonpayment  of  taxes. 

A  writ  of  certiorari  was  granted  by  the  Special  Term  and  a 
return  thereto  duly  made  and  filed. 

The  cause  was  argued  in  the  General  Term,  Third  Department, 
December  2,  1892,  but  has  not  as  yet  been  determined. 


SUPEEME  COUET— Albany  County. 

The   People,   etc.,  ex   rel.   Hamilton   Park   Company,  against 

Frank  Campbell,  Comptroller,  etc. 

This  is  a  proceeding  upon  the  part  of  the  relator  to  review  the 
decision  of  the  Comptroller  in  canceling  a  tax  sale  of  lands  in 
Hamilton  county. 
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A  writ  of  certiorari  was  granted  by  the  Special  Terra  and  a 
return  thereto  duly  made  and  tiled. 

The  cause  was  argued  in  the  General  Term,  Third  Depart- 
ment, December  2,  1892,  but  has  not  as  yet  been  determined. 


SUREME  COURT— Albany  County. 
The  People,  bx  rel.  The  Sybacose  Eleotbic-Lioht  and  Poweb 
CoMPASY  agamgt  The  Commibsionebb  of  the  Land  Office. 
This  is  a  proceeding  to  review  by  certiorari  the  determination 
of  the  Commissioners  of  theLand  Office  in  relation  to  theappraisa 
of  lands  at  Syracuse  applied  for  by  said  company.  A  writ  was 
granted  and  return  filed.  The  case  is  now  pending,  unargued,  in 
the  General  Term,  Third  Department. 

SUPREME  COURT— Albany   Codntt. 

People  bk  eel.  Sinoee  Manufacturing  Company  against  Edwaed 
Wemple,  Compteolleb,  etc.  No.  1. 
This  is  a  proceeding  upon  the  part  of  the  relator  to  review  the 
decision  of  the  Comptroller  in  assessing  a  tax  ujion  the  relator 
nnder  the  provisions  of  chapter  542  of  the  Laws  of  1880,  and  the 
acts  amendatory  thereof.  A  writ  of  certiorari  was  granted  by 
the  Special  Term  and  a  return  duly  made  and  filed,  and  the 
cause  is  now  pending,  unargued,  in  the  General  Term,  Third 
Department. 

SUPREME  COURT^Albany  Cotjktt. 
People  kx  eel.  Postal  Teleoeaph  Cable  Company  against  Feakk 
Campbell,  Comptrollee,  etc. 
This  is  a  proceeding  upon  the  part  of  the  relator  to  review  the 
decision  of  the  Comptroller  in  assessing  a  tax  upon  the  relator 
under  the  provisions  of  chapter  542  of  the  Laws  of  1 880,  and  the 
acts  amendatory  thereof.  A  writ  of  certiorari  wan  granted  by 
the  Special  Term  and  a  return  duly  made  and  filed,  and  tlie 
cause  is  qow  pending,  unargued,  in  the  General  Term,  Third 
Department. 


f 


Pt 

■*J         ^       ■  'i          '    (^  ft  ■ 

0  " 

^rj      1                   1  fi 

P' 

i^-' 

^':;' 

i«v<. 

Report  of  the  Attorney-Geneba.l. 

SUPREME  COURT —Albany  County. 

People    ex   rel.   Commercial  Cable   Company   against  Frank 

Campbell,  Comptroller,  etc. 

This  is  a  proceeding  upon  the  part  of  the  relator  to  review  the 
decision  of  the  Comptroller  in  assessing  a  tax  upon  the  relator 
under  the  provisions  of  chapter  542  of  the  Laws  of  1880,  and  the 
acts  amendatory  thereof.  A  writ  of  certiorari  was  granted  by 
the  Special  Term  and  a  return  duly  made  and  filed,  and  the 
cause  is  now  pending,  unargued,  in  the  General  Term,  Third 
Department. 


SUPREME  COURT  — Albany  County. 

People  ex  rel.  French  Atlantic  Cable  Company  against  Frank 

Campbell,  Comptroller,  etc. 

This  is  a  proceeding  upon  the  part  of  the  relator  to  review  the 
decision  of  the  Comptroller  in  assessing  a  tax  upon  the  relator 
under  the  provisions  of  chapter  542  of  the  Laws  of  1880,  and  the 
acts  amendatory  thereof.  A  writ  of  certiorari  was  granted  by 
the  Special  Term  and  a  return  duly  made  and  filed,  and  the 
cause  is  now  pending,  unargued,  in  the  General  Term,  Third 
Departnient. 


SUPREME  COURT  — Albany  County. 

People    ex    rel.   United  Lines    Telegraph   Company    against 

Frank   Campbell,  Comptroller,  etc 

This  is  a  proceeding  upon  the  part  of  the  relator  to  review  the 
decision  of  the  Comptroller  in  assessing  a  tax  upon  the  relator 
under  the  provisions  of  chapter  542  of  the  Laws  of  1880,  and  the 
acts  amendatory  thereof.  A  writ  of  certiorari  was  granted  by 
the  Special  Term  and  a  return  duly  made  land  filed,  and  the 
cause  is  now  pending,  unargued,  in  the  General  Term,  Third 
Department. 
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SUPREME  COURT— Albany  CotfNTY. 

People  ex  kel.  Singer  Marufactceing  Company  against  Edward 
Wemple,  Compteolleb,  etc.  No.  2. 
This  is  a,  proceeding  upon  the  part  of  the  relator  to  review  the 
decision  of  the  Comptroller  iij  assessing  a  tax  upon  the  relator 
nnder  the  prorisions  of  chapter  542  of  the  Laws  of  1880,  and  the 
acts  amendatory  thereof.  A  writ  of  certiorari  was  granted  by 
the  Special  Term,  and  a  return  duly  made  and  filed,  and  the 
cause  is  now  pending,  unargued,  in  the  General  Term,  Third 
Department. 


SUPREME  COURT  —  Albany  County. 

People  ex  uel.  Edison  Electric  Illuminating  Company  agavn8t 
Edward  Wemple,  Compteollbk,  etc. 
This  is  a  i)roceeding  upon  the  part  of  the  relator  to  review  the 
decision  of  the  Comptroller  in  assessing  a  tax  upon  the  relator 
under  the  provisions  of  chapter  542  of  the  Laws  of  1880,  and  the 
acts  amendatory  thereof,  A  writ  of  certiorari  was  granted  by 
the  Special  Term  and  a  return  duly  made  and  filed,  and  the 
cause  is  now  pending,  unargued,  in  the  General  Term,  Third 
Department. 


SUPREME  COURT  —  Albany  County. 

Peopli^,  ex  iiEL,  Edison  Electric  Light  Company  agmnst  Frank 

Campbell,  Comptroller,  etc-   No.  1. 

This  is  a  proceeding  upon  the  part  of  the  relator  to  review  the 

decision  of  the  Comptroller  in  assessing  a  tax  upon  the  relator 

ader  the  provisions  of  chapter  542  of  the  Laws  of  1880,  and  the* 

jts  amendatory  thereof.     A  writ  of  certiorari  was  granted  by 

'le  Special  Term  and  a  return  duly  made  and  filed,  and  the 

use  is    now  pending,  unargued,  in  the  General  Term,  Third 

epartraent. 
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SUPREME  COURT  —  Albany  County. 

People  ex  kel.  Edison  Electric  Light  Company  against  Fbank 

Campbell,  Comptrolleb,  etc.  No.  2. 

This  is  a  proceeding  upon  the  part  of  the  relator  to  review  the 
decision  of  the  Comptroller  in  assessing  a  tax  upon  the  relator 
under  the  provisions  of  chapter  542  of  the  Laws  of  1880,  and  the 
acts  amendatory  thereof.  A  writ  of  certiorari  was  granted  by 
the  Special  Term  and  a  return  duly  made  and  filed,  and  the 
cause  is  now  pending,  unargued,  in  the  General  Term,  Third 
Department. 


SUPREME  COURT  — Albany  County. 

People  ex  rel.  Edison   Electric  Light  Company  agadnst  Frank 

Campbell,  Comptroller,  etc  No.  3. 

This  is  a  proceeding  upon  the  part  of  the  relator  to  review  the 
decision  of  the  Comptroller  in  assessing  a  tax  upon  the  relator 
under  the  provisions  of  chapter  542  of  the  Laws  of  1880,  and  the 
^cts  amendatory  thereof.  A  writ  of  certiorari  was  granted  by 
the  Special  Term  and  a  return  has  been  duly  made  and  filed. 
The  cause  was  argued  in  the  General  Term,  Third  Department, 
December  5,  1892,  but  has  not  as  yet  been  determined. 


SUPREME  COURT  — Albany  County. 

The  People,  etc.,  ex  rel.  The  Forest  Commission,  agavnst  Frank 

Cai^pbell,  Comptroller,  etc. 

This  is  a  proceeding  upon  the  part  of  the  relator  to  review  the 

,  decision  of  the  Comptroller  in  canceling  a  tax  sale  of  lands  in 

Franklin  county.     A  writ  of  certiorari  was  granted  by  the  Special 

Term,  returnable  before  the  General  Term,  Third  Department, 

but  no  return  thereto  has  as  yet  been  filed. 
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SUPREME  COUET  — Obwego  County. 
The  People,  etc.,  ex  eel.  John  N.  Shabp,  against  Feed  G.  Spenoek. 

This  was  an  action  brought  in  the  Supreme  Court,  Oswego 
county,  to  oust  the  defendant  from  the  office  of  police  justice  of 
the  village  of  Fulton.  The  relator  executed  a  bond  of  indemnity 
to  the  people  in  the  sum  of  $1,000. 

The  plaintiffs  recovered  a  verdict  against  defendant,  on  which 
judgment  was  duly  entered. 

The  defendant  appealed  to  the  General  Term,  Fourth  Depart- 
ment, and  said  appeal  is  now  pending,  unargued. 


IV.  A  LIST  OF  ACTIONS  AND  PROCEEDINGS  DECIDED 
BY  THE  COURT  OF  APPEALS  DURING  THE  YEAR 


The  People,  etc.,  against  The  New  York,  Chicaoo  i 
Railroad  Company. 


This  action  was  brought  to  recover  of  the  defendant  the  sum 
of  $57,856.25,  claimed  to  be  due  the  State  for  the  organization  tax 
of  said  defendant,  under  chapter  143  of  the  Laws  of  1886.  It  was 
submitted  to  the  General  Term  of  the  Third  Department  upon  an 
agreed  case.  The  General  Term  ordered  judgment  for  the  plain- 
tiff for  the  full  amount  of  the  tax.  An  appeal  was  taken  to  the 
Court  of  Appeals  from  that  judgment  by  the  defendant,  by  which 
court  the  judgment  of  the  General  Term  was  reversed.  (Reported 
in  129  N.  Y.,  474.) 

The  People,  etc.,  ex  eel.  The  Brush  Electric  Illuminating 
Company,  against  Edward  Wemple,  Comptroller,  etc. 
This  was  a  proceeding  by  certiorari  to  review  the  action  of 
le  Comptroller  in  assessing  a  tax  against  the  relator  under  the 
rovisions  of  chapter  542  of  the  Laws  of  1880,  and  the  acts 
nendatory  thereof.  The  General  Term,  Third  Department, 
Brmed  the  decision  of  the  Comptroller,  but  on  appeal  to  the 
-mrp  of  Appeals  the  same  was  reversed.    (Reported  in  129  N,  Y., 
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The  People  etc.,  ex  rel.  The  Ameeioak  Conteaotiho  and  Deedoinq 
Company,  against  Edwakd  Wemple,  Comptbollek,  etc. 
This  was  a  proceeding  by  certiorari  to  review  the  action  of  the 
CoHLptroller  in  assessing  a  tax  against  the  relator  under  the 
provisions  of  chapter  542  of  the  Laws  of  1880,  and  the  Eiota 
amendatory  thereof.  The  General  Term,  Third  Department, 
and  the  Court  of  Appeals  affirmed  the  decision  of  the  Comptroller. 
(Reported  in  129  N.  Y.,  558.) 

The  People,  etc.,  ex  eel.  The  Edison  Electric  Illuminatimo 
Company,  against  Edward  Wemple,  Comptroller,  etc. 

This  was  a  proceeding  by  certiorari  to  review  the  actiop  of  the 
Comptroller  in  assessing  a  tax  against  the  relator  under  the  pro- 
visions of  chapter  542  of  the  Laws  of  1880,  and  the  acts  amend- 
atory thereof.  The  General  Term,  Third  Department,  affirmed 
the  decision  of  the  Comptroller,  but  on  appeal  to  the  Court  of 
Appeals  the  same  was  reversed.    (Reported  in  129  N.  Y,,  6G4.) 

Subsequently  a  motion  was  made  by  relator  in  the  Court  of 
Appeals  to  have  the  tax  paid  refunded  instead  of  credited  on 
account.    This  motion  was  denied.    (Reported  in  133  X.  Y.,  617.) 

The  People,  etc.,  ex  kel.  The  Southebn  Cotton  Oil  CoMPAirr, 
against  Edward  Wemple,  Comptroller,  etc. 
This  was  a  proceeding  by  certiorari  to  review  the  action  of  the 
Comptroller  in  assessing  a  tax  against  the  relator  under  the 
provisions  of  chapter  542  of  the  Laws  of  1880,  and  the  acta 
amendatory  thereof.  The  General  Term,  Third  Department, 
and  the  Court  of  Appeals  affirmed  the  decision  of  the  Comptroller, 
(Reported  in  131  N.  T.,  64.) 

In  re  Estate  of  Cornelia  M.  Stewakt,  Deceased. 
This  was  a  proceeding  in  the  Surrogate's  Court  of  the  county  o* 
New  York  for  the  purpose  of  fixing  the  amount  to  be  paid  as  g 
collateral  inheritance  tax,  under  chapter  483  of  the  Laws  oJ 
1885,  upon  certain  legacies  passing  under  the  will  of  Cornelia  M. 
Stewart,  deceased.  Said  tax  was  fixed  by  the  surrogate  at 
$24,864.00. 
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The  General  Term,  First  Department,  affirmed  in  part  and 
reversed  in  part  the  order  of  the  Surrogate's  Court. 

The  Court  of  Appeals  affirmed  in  all  things  the  order  of  the 
Surrogate's  Court.     (Reported  in  131  N.  Y.,  274.) 

The  Lancashire  Insuba.noe  Company  of  Lahoastee,  Englahd, 
CoRNELiua  N.  Bli88,  Hobace  J.  Fairchild  ahd  Dokald  Mao- 
Kay,  Tkustees,  against  Robeet  A.  Maxwell  as  Supeeintbndbnt 
OF  THE  Ikbdbamge  Department  of  the  State  of  New  York, 
Impleaded,  et  al. 


This  is  an  appeal  from  a  judgment  entered  in  New  York 
county,  January  32,  1890,  upon  an  order  made  by  Mr.  Justice 
Patterson,  at  the  New  York  Special  Term,  December  2,1889, 
overruling  the  demurrer  of  the  defendant  Maxwell,  as  Superinten- 
dent of  Insurance,  to  the  complaint  of  the  plaintiffs. 

Tlie  oliject  of  the  action  is  to  compel  the  defendant  Maxwell, 
as  Stipoi'intendent  of  Insurance,  to  transfer  to  the  plaintiffs, 
Bliss,  Fairchild  and  MacKay,  as  trustees,  $579,500  of  securities 
in  the  form  of  United  States  bonds,  held  by  the  defendant  as 
superintendent,  under  the  insurance  laws  of  the  State,  in  trust  ■ 
and  for  the  benefit  and  security  of  the  policy  holders  of  the 
plaintiffs'  company  in  the  United  States. 

The  tieneral  Term,  First  Department,  reversed  the  judgment  of 
the  Special  Term  and  ordered  judgment  for  the  defendant  upon 
the  demurrer;  and  from  that  judgment  an  appeal  was  taken  to 
the  Court  of  Appeals,  which  court  affirmed  the  decision  of  the 
General  Term.     (Reported  in  131  N.  Y.,  286.) 

The    Tkople,  etc.,  ex.  rel.  Best,  against   Preston,  Sdpeeinteh- 
tehdent  Banking  Department,  etc. 
This  was  an  application  by  the  relator  for  a  mandamus  to 
compel  the  defendant,  as  Superintendent  of  the  Banking  Depart- 
ment, to  audit  and  determine  the  compensation  due  to   the 
'ator  for  services  claimed  to  have  been  rendered  by  him  for  the 
inking  Department.     The  application  was  denied  at  the  Special 
rm,  and  upon  appeal  by  the  relator  the  order  of  the  Special 
irm  was  affirmed  by  the  General  Term,  Third  Department,  and 
the  Coart  of  Appeals.     (Reported  in  131  N.  Y.,  644.) 
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John  R.  Pdtnam  ctgainst  The  State  of  New  Yoek. 

This  was  a  claim  for  $4,000  against  the  State  for  alleged 
damages  to  culvert  in  claimant's  dry  dock  in  Fultonville,  from 
water  from  Erie  canal ;  for  use  of  dry  dock  by  State;  for  con- 
Btrncting  a  new  swing  bridge ;  and  for  alleged  damage  to  two 
boats  in  dry  dock. 

The  Board  of  Claims  made  an  award  of  nothmg. 

This  award  was  reversed  by  the  Court  of  Appeals  and  a  new 
trial  opderetl.     (Reported  in  132  N.  Y.,  344). 

EzBA  B.  Hatden  agaitist  The  State  of  New  York. 

This  was  a  claim  for  $10,000  against  the  State  for  alleged 
appropriations  of  land  and  water  rights  at  Mentz,  Cayuga 
county. 

The  Board  of  Claims  made  an  award  of  $1,021. 

This  award  was  affirmed  by  the  Court  of  Appeals.  (Reported 
in  1.32  N.  Y.,  533). 

The  People,  etc.,  agamst  The  Fitchbckq   Railroad   Compant. 

Thie  action  was  brought  to  recover  of  the  defendant  the  sum 
of  $18,993.25  claimed  to  be  due  the  State  for  the  organization  taj 
of  said  defendant  under  chapter  143  of  the  Laws  of  188*!.  It 
was  submitted  to  the  General  Tenn  of  the  Third  Department 
upon  an  agreed  case.  The  General  Term  ordered  judgment  for 
the  plaintiff  for  the  full  amount  of  the  tax.  An  appeal  was 
taken  to  the  Court  of  Appeals  from  that  judgment  by  the 
defendant,  by  which  court  the  judgment  of  the  General  Terra 
wa.s  reversed.      (Reported  in  129  N.  Y.,  654.) 

Subsequently  the  defendant  claimed  an  extra  allowance  in  the 
case,  which  was  denied  by  the  General  Term,  On  appeal  to  the 
Court  of  Appeals  by  defendant  the  order  of  the  General  Term 
was  affirmed.     (Reported  in  133  N.  Y.,  239.) 

The  People,  etc.,  agwmst  Aaeon  A.  De  Geaw  and  Others  and 
the  Hempstead  and  Jauatca  Plank  Road  Company. 
This  action  was  allowed  to  be  commenced  in  the  name  of  the  peo- 
ple on  the  application  of  Frederick  W.  Dunton  for  the  purpose  of 
restraining  said  company  from  collecting  tolls,  maintaining  toll- 
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toll-houses,  or  exercising  or  claiming  any  jurisdiction  ^ 

over  said  road,  on  the  ground  that  the  charter  of  said  company  3 

had  expired  and  had  not  been  renewed.  m 

Upon  the  trial  at  the  Special  Term  the  court  dismissed  the  com-  5n 

plaint.     An  appeal  was  taken  by  the  plaintiffs  to  the  General  *^ 

Term,  which  court  reversed  the  judgment  of  the  Special  Term,  ^ 

and  on  appeal  by  the  defendants  to  the  Court  of  Appeals,  the  y 
order  of  Special  Term  was  affirmed  and  the  order  of  General 

Terra  reversed.    (Reported  in  133  N.  Y.,  254.)  f 

The  Pk<>i'I:E,  etc.,  ex  kel.  The  Setii  Thomas  Clock  Compaht, 

a^mnst  Edward  Wemple,  Comptkoller,  etc.  i 

This  was  a  proceeding  by  certiorari  to  review  the  action  of  the  j 

Comptroller  in  assessing  a  tax  against  the  relator  under  the  pro-  ^ 

visions  of  chapter  542  of  the  Laws  of  1880,  and  the  acts  amenda-  , 

tory  thereof.  The  General  Term,  Third  Department,  affirmed 
the  decision  of  the  Comptroller,  but  on  appeal  to  the  Conrt  of 
Appeiils  the  same  was  reversed,    (Reported  in  133  N,  Y.,  323.)  ^ 

William  Alexander,  as  Administrator,  etc.,  ogcdTiat  The  Statb  ^ 

OF  New  York.  ,  ^ 

This  was  a  claim  for  $5,000  against  the  State  for  death  of  ^ 

claimant's  aon,  his  intestate,  alleged  to  have  been  caused  by  fall-  , 

ing  through  the  railing  of  a  bridge  which  crossed  Erie  canal  at 
Hudson  street,  Buffalo.  a 

The  Hoard  of  Claims  made  an  award  of  $2,000.  This  award 
was  affirmed  by  the  Court  of  Appeals.     (Reported  in  133  N.  Y.,  ' 

621.) 

JicssE  B.  Coleman  against  The  State  of  New  York. 

This  was  a  claim  for  $3,847  against  the  State  for  alleged  appro- 
priation of  and  injuries  to  land  at  Shelby,  Orleans  county. 

The  Board  of  Claims  made  an  award  of  nothing.  This  award 
was  reversed  by  the  Court  of  Appeals  and  a  new  trial  ordered. 
;il6]K)rted  in  47  N.  Y.  State  Reporter,  609.)  '  • 

AHE  A.    Bower,  as   Administratrix,  etc.,  agamst   The   Statb 

OF  New  York.  ■: 

This  was  a  claim  for  $14,400  against  the  State  for  alleged  dam- 
ie&  to  land  in  Dix  from  overflow  of  water  from  Seneca  lake  and 
let  caused  by  the  State  dam  at  Waterloo. 
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The  Board  of  Claims  made  an  award  of  nothing.  This  award 
"was  affirmed  by  the  Court  of  Appeals.  (Heported  in  47  N.  Y. 
State  Reporter,  638.) 

The  People,  etc.,  ex.  hel.  Geobge  C.  Cahtee,  agaiTUit  Frank 
Rice,  Sbceetaby  of  State,  etc. 

This  was  an  application  to  the  General  Term,  Third  Depart- 
ment, for  ii  peremptory  writ  of  mandamus,  directing  the  Secre- 
tary of  State  to  issue  notices  of  election  under  the  provisions  of 
the  Apportionment  Law  of  1879,  and  restraining  him  from  issuing 
said  notices  under  the  provisions  of  the  Apportionment  Law  of 
1892. 

The  application  for  the  writ  was  denied  by  the  General  Term, 
and  the  order  of  the  General  Term  was  afKrmed  by  the  Court  of 
Appeals.     (Reported  in  47  N.  Y.  State  Reporter,  702.) 

Jerome  B.  Pabmenter  against  The  State  of  New  Yoek. 

This  wAn  a  claim  for  $36,642.72  and  interest  for  alleged  extra 
legislative  printing,  etc. 

The  Board  of  Claims  made  an  award  of  |59, 754.09. 

The  ('ourt  of  Appeals  affirmed  the  award,  (Reported  in  48 
N.  V.  State  Reporter,  129.) 

The  Peohlb,  etc.,  against  William  J.  H.  Ballard  and  Others. 

This  was  an  action  brought  in  the  Supreme  Court,  New  York 
county,  to  compel  the  defendants  to  account  as  trustees  of  a  pri- 
vate corporation  for  moneys  misappropriated  by  them,  and  to 
remove  defendants  from  office  as  such  trustees. 

The  coiii])laint  was  dismissed  at  Special  Term  upon  the  ground 
that  the  action  could  not  be  maintained  by  the  plaintiffs  without 
a  relator  ;  and  the  order  of  the  Special  Term  was  affirmed  by  the 
General  Term,  First  Department. 

The  ('ourt  of  Appeals  reversed  the  orders  of  the  Special  and 
■General  Terms  and  ordered  a  new  trial.  (Reported  in  48  N.  Y. 
State  Reporter,  166.) 

A  motion  for  reargument  was  denied.  (Reported  in  48  N.  Y. 
State  Reporter,  846.) 
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The    People,   etc.,   against   The   Globe    Mdtdal   Bbhefit 
Association. 

This  was  an  application  by  the  Attorney-General  against  the 
defendant  corporation  for  an  order  perpetually  restraining  and 
enjoining  said  corporation  from  carrying  on  infantile  insurance. 
The  Special  Term  granted  the  order  applied  for,  and  said  order 
was  affirmed  by  the  General  Term,  First  Department,  and  the 
Court  of  Appeals.    (Keported  in  48  N.  T.  State  Reporter,  396.) 

The  People,  etc.,  kx  eel.  Ebbnezbr  G,  Blakblee,  offoitist  Commis- 
sioners OF  the  Lahh  Office. 
This  is  a  proceeding  to  review  by  certiorari,  in  General  Term, 
Third  Department,  the  determination  of  the  Commissioners  of 
the  Land  Office,  made  January  31,  1889,  granting  land  under 
water  to  the  E,  G.  Blakslee  Manufacturing  Company.  A  return 
was  made  to  said  writ  August  1,  1889.  The  determination  of 
the  commissioners  was  affirmed  by  the  General  Term  of  the 
Third  Department  and  by  the  Court  of  Appeals,  (Reported  in 
48  N.  Y.  State  Reporter,  432.) 

Charles  Spesoee  against  The  State  of  New  York. 

This  was  a  claim  for  $2,0u0  against  the  State  for  alleged  dam- 
ages to  land,  property  and  crops  caused  by  leakage  of  water  from 
the  Erie  canal  at  De  Witt,  N.  Y. 

The  Board  of  Claims  made  an  award  of  nothing.  This  award 
was  affirmed  by  the  Court  of  Appeals.  (Reported  in  48  N.  Y. 
State  Reporter,  442.) 

Thomas  Hickev  against  The  State  of  New  York. 

This  was  a  claim  for  $5,250  against  the  State  for  alleged  per- 
sonal injuries  sustained  by  claimant,  caused  by  the  falling  of  a 
bridge  which  crossed  the  Champlain  canal  at  or  near  Mechan- 
icville. 

The  Board  of  Claims  made  an  award  of  $1,750. 

The  State  appealed  to  the  Court  of  Appeals. 

During  the  pendency  of  the  appeal  and  prior  to  the  argument 
thereof  the  claim  was  settled  by  stipulation  at  the  sum 
11,400, 


Rkpobt  of  the  Attoenbt-Gbmkb4l. 

V.  A  LIST  OF  ACTIONS  AND  PROCEEDINGS  DECIDED 

BY  COURTS  OTHER  THAN  THE  COURT  OF  APPEALS 

DURING  THE  TEAR  1892. 

In  re  The  Obieht  Mutual  Insukance  Company. 

This  was  an  application  by  the  receiver  of  the  Orient  Mutual 
Insurance  Company  for  an  allowance  for  serrioeB  additional  to 
the  fees  allowed  by  law. 

The  motion  was  made  at  Special  Term,  New  York  county, 
and  opposed  by  the  department,  but  the  application  was  granted. 

The  General  Term,  First  Department,  reversed  the  order  of 
the  Special  Term. 

Thk  People,  etc.,  ex  eel,  Edison  Electbic-Light  Company,  against 
Edward  Wemple,  Comptroller,  etc. 

This  was  a  proceeding  by  certiorari  to  review  the  action  of  the 
Comptroller  in  assessing  a  tax  against  the  relator  under  the 
provisions  of  chapter  642  of  the  Laws  of  1880,  and  the  acts 
amendatory  thereof. 

The  General  Term,  Third  Department,  affirmed  the  deterraiDa- 
tion  of  the  Comptroller.     (Reported  in  63  Hun,  444.) 

Tn  E  People,  etc.,  ex  eel.  The  American  Surety  Company,  against 
Frank  Campbell,  Comptroller,  etc. 

This  was  a  proceeding  by  certiorari  to  review  the  action  of  the 
Comptroller  in  assessing  a  tax  against  the  relator  under  the 
provisions  of  chapter  542  of  the  Laws  of  1880,  and  the  acta 
ameniiatory  thereof. 

The  General  Term,  Third  Department,  affirmed  the  determina- 
tion of  the  Comptroller.     (Reported  in  64  Hun,  417.) 

The  People,  etc.,  against  The  Binghamton  Trust  Company. 

This  was  an  action  brought  to  restrain  the  defendant  from 
doing  business  as  a  savings  bank. 

It  was  submitted  to  the  General  Term,  Fourth  Department, 
upon  an  agreed  case. 

The  General  Term  ordered  judgment  to  be  entered  dismissing 
complaint  with  eighty  dollars  costs.     (Reported  in  65  Hun,  384.) 

An  appeal  is  to  be  taken  to  the  Court  of  Appeals  by  the  State. 
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The  Peopi-e,  etc.,  Ei  kel.  Davis-Colby  Ore  Eoastee  Company, 
against  Frank  Campbell,  Comptbollee,  etc. 

This  \va3  a  proceeding  by  certiorari  to  review  the  action  of  the 
Comptroller  in  assessing  a  tax  against  the  relator  under  the  pro- 
visions of  chapter  542  of  the  Laws  of  1880,  and  the  acta 
amendatory  thereof. 

The  (General  Term,  Third  Department,  modified  the  deter- 
mination of  the  Comptroller.  (Reported  in  48  N.  Y.  State 
EejKtrter,  817.) 

The  People,  etc.,  agavnat  Theodoee  "W".  Myeks,   Comptbollke. 

This  was  a  proceeding  brought  in  the  Supreme  Court  to  obtain 
a  ])erein|)tory  writ  of  mandamus  to  compel  the  comptroller  of 
the  county  of  New  York  to  draw  his  warrant  on  the  chamber- 
lain foi'  the  amount  of  State  taxes  due  from  said  county.  The 
case  was  tried  at  the  Albany  Circuit  and  a  verdict  directed  by  the 
court  for  the  relief  asked  for,  with  interest. 

The  General  Term,  Third  Department,  affirmed  the  order  of 
the  Special  Term.    (Reported  in  48  N.  Y.  State  Reporter,  880.) 

The  Pkofi^,  etc.,  ex  eel.  The  Haelan  &  Hollinqswokth 
Company,  against  Fbank  Campbell,  Compteollek,  etc. 

This  was  a  proceeding  by  certiorari  to  review  the  action  of 
the  Comptroller  in  assessing  a  tax  against  the  relator  under  the 
provisions  of  chapter  542  of  the  Laws  of  1880,  and  the  acts  amend- 
atory lliereof. 

Tlie  General  Term,  Third  Department,  affirmed  the  deter- 
mination of  the  Comptroller, 

Thk  Pkdple,  etc.,  ex  eel.  Chaeles  B.  Page,  against  Fbank  Rice, 
Seceetaby  of  State,  etc. 

This  was  a  proceeding  brought  in  the  Supreme  Court,  New 
York  city,  to  obtain  a  peremptory  writ  of  mandamus  to  compel 
the  Secretary  of  State  to  file  a  certificate  of  incorporation  under 
chapter  567  of  the  Laws  of  1890. 

The  Special  Term  denied  the  motion  and  on  appeal  to  the 
General  Term,  Third  Department,  the  order  of  the  Special  Term 
was  altirmed  by  default. 
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V.  A  LIST  OF  ACTIONS  AND  PROCEEDINGS  DECIDED 

BY  COURTS  OTHER  THAN  THE  COURT  OF  APPEALS 

DURING  THE  TEAR  1892. 

In  ke  The  Orient  Mdtdal  Insvbance  Company. 

This  was  an  application  by  the  receiver  of  the  Orient  Mutoal 
InsurancL'  Company  for  an  allowance  for  services  additional  to 
the  fees  allowed  by  law. 

The  motion  was  made  at  Special  Term,  New  York  county, 
and  opposed  by  the  department,  but  the  application  was  granted. 

The  (.General  Term,  First  Department,  reveraed  the  order  of 
the  Special  Term, 

The  People,  etc.,  ex  eel,  Edison  EtECTEic-LiaHT  GoMPANr,  against 
Edward  Wemple,  Gomptrolleb,  etc. 

This  was  a  proceeding  by  certiorari  to  review  the  action  of  the 
Comptr'iller  in  assessing  a  tax  against  the  relator  under  the 
provisions  of  chapter  342  of  the  Laws  of  188i.i,  and  the  acts 
amendatory  thereof. 

The  General  Term,  Third  Department,  affirmed  the  determina- 
tion of  the  Comptroller.     (Reported  in  63  Hun,  444.) 

The  Pei  ipi.e,  etc.,  bx  eel.  The  American  Sceety  Company,  against 
Frank  Campbell,  Comptroller,  etc. 

This  was  a  proceeding  by  certiorari  to  review  the  action  of  the 
ComptroUer  in  assessing  a  tax  against  the  relator  under  the 
provisions  of  chapter  542  of  the  Laws  of  188i),  and  the  acta 
amendatory  thereof. 

Tlje  General  Term,  Third  Department,  affirmed  the  determinar 
tion  of  the  Comptroller.    (Reported  in  64  Hun,  417.) 

The  People,  etc.,  against  The  Binohamton  Trdst  Company. 

This  was  an  action  brought  to  restrain  the  defendant  from 
doing  business  as  a  savings  bank. 

It  was  submitted  to  the  General  Term,  Fourth  Department, 
upon  an  agreed  case. 

The  deneral  Term  ordered  judgment  to  be  entered  dismissing 
complaint,  with  eighty  dollars  costs.      (Reported  in  65  Hun,  384.) 

An  appeal  is  to  be  taken  to  the  Court  of  Appeals  by  the  State. 
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The  People,  etc.,  ex  kel.  Davis-Colbt  Ore  Eoasteb  Company, 
against  Frank  Campbell,  Comptroller,  etc. 

This  was  a  proceeding  by  certiorari  to  review  the  action  of  the 
Comptroller  in  assessing  a  tax  against  the  relator  under  the  pro- 
visions of  chapter  542  of  the  Laws  of  1880,  and  the  acts 
amendatory  thereof. 

The  General  Term,  Third  Department,  modified  the  deter- 
mination of  the  Comptroller.  (Reported  in  48  N,  V.  State 
Reporter,  317.) 

The  Pkople,  etc.,  a^aimM  Theodore  "W.  Myers,  Comptkoi.lee, 
This  was  a  proceeding  brought  in  the  Supreme  Court  to  obtain 
a  ]iere]n])tory  writ  of  mandamus  to  compel  the  comptroller  of 
the  f-minty  of  New  York  to  draw  his  warrant  on  the  chamber- 
lain for  the  amount  of  State  taxes  due  from  said  county.  The 
case  was  tried  at  the  Albany  Circuit  and  a  verdict  directe<l  by  the 
court  for  the  relief  asked  for,  with  interest. 

The  General  Term,  Third  Department,  affirmed  the  order  of 
the  Special  Term.    (Reported  in  48  N.  Y.  State  Reporter,  880.) 

The  Pkoflb,  etc.,  ex  rel.  The  Harlan  &  IIoLLiNiis  worth 
Company,  against  Frank  Campbell,  Comptroller,  v:vc. 

This  was  a  proceeding  by  certiorari  to  review  the  action  of 
the  Comptroller  in  assessing  a  tax  against  the  relator  under  the 
provisions  of  chapter  542  of  the  Laws  of  1880,  and  the  acts  amend- 
atory thereof. 

The  General  Term,  Third  Department,  affirmed  the  deter- 
minatifin  of  the  Comptroller. 

Thk  Pkciple,  etc.,  ex  rel.  Charles  B.  Page,  against  Frank  Rice, 
Secretary  of  State,  etc. 

This  was  a  proceeding  brought  in  the  Supreme  Court,  New 
York  city,  to  obtain  a  peremptory  writ  of  mandamus  to  compel 
the  Secretary  of  State  to  file  a  certificate  of  incorporation  under 
ihapter  567  of  the  Laws  of  1890. 

The  Special  Term  denied  the  motion  and  on  appeal  to  the 
General  Term,  Third  Department,  the  order  of  the  Special  Term 
was  afhnned  by  default. 
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Thb  People,  btc,  agaiaiat  Feank  H.  Hull  and  Others. 

This  was  an  action  brought  to  determine  which  of  the  defend- 
ants were  entitled  to  hold  office  as  supervisors  of  Buffalo. 

The  matter  was  submitted  to  the  General  Term,  Fifth 
Department,  upon  an  agreed  case.        ^ 

Judgment  was  ordered  to  be  entered  in  favor  of  plaintiffs  and 
adjudging  that  the  defendants,  Mansell  and  Hull,  are  entitled  to 
the  offices  in  dispute. 

Judgment  was  entered  accordingly  June  23,  1S92.  (Ileported 
in  47  N.  y.  State  Reporter,  91.) 

The  People,  etc.,  ex  eel.  Gboeoe  L,  Davkstokt,  againat 
Frank  Rice,  Seceetary  of  State,  etc. 

This  was  a  proceeding  brought  to  procure  a  peremptory  writ 
of  mandamus  to  compel  the  Secretary  of  State  to  file  a  certificate. 

The  motion  was  made  at  Special  Term  in  New  York  county, 
and  was  denied. 

The  Waterloo  Woolen  Manufactubino  Company  against  James 
Shanahan,  Supbeintendent,  etc.,  and  Others. 

This  was  an  action  brought  in  the  Supreme  Court,  Seoeca 
county,  to  restrain  the  defendants  from  in  any  manner  altering 
the  bed  or  channel  of  Seneca  river  and  the  Old  Bear  race  in  the 
village  of  Waterloo. 

At  Special  Term  an  order  was  made  directing  judgment  for 
plaintiffs  for  the  relief  demanded,  which  judgment  was  affirmed 
by  the  General  Terra,  Fifth  Department. 

On  appeal  to  the  Court  of  Appeals,  said  JTidgments  wore 
reversed,  and  a  new  trial  granted.     (Reported  in  128  N.  Y.,  345.) 

At  the  new  trial  held  at  the  Seneca  Special  Term,  June  27, 
1892,  the  complaint  was  dismissed  with  costs. 

In  ke  Estate  of  William  R.  B.  Tod,  Deceased. 

This  was  a  proceeding  brought  in  the  Supreme  Court,  New  York 
county,  by  certain  alleged  next  of  kin  of  William  R.  B.  Tod, 
deceased,  to  direct  the  Comptroller  to  draw  a  warrant  upon  the 
Treasurer  in  their  favor  for  the  funds  in  the  treasury  to  the  credit 
of  said  estate. 

The  application  was  granted  by  the  Special  Term. 


I 

1 


f 


Report  of  thb  Attornbt-Geheral. 

The  I^eople,  etc.,  Offo/mst  The  Family  Fund  Society. 

Thia  was  a  proceeding  brought  on  behatf  of  the  receiver  in  the 

Supreme  Court,  New  York  county,  to  compel  the  Superintendent 

of  the  Insurance  Department  to  deliver  certain  securities  deposited 

with  him  to  the  receiver  of  the  Family  Fund  Society, 

The  applieation  was  denied  in  July,  1892. 

The  People,  etc.,  agamst  The  Spbagub  Electkio  and  Motok 
Company. 

This  was  an  action  brought  in  the  Supreme  Court,  Albany 
county,  to  recover  $1,693.76,  being  the  tax  alleged  to  be  due  under 
the  provisions  of  chapter  361  of  the  Laws  of  ISSl,  and  the  acts 
amendatory  thereof. 

The  action  was  tried  at  the  Albany  Circuit,  ^lay  2, 1892,  and  a 
verdict  rendered  for  plaintiffs.  Judgment  was  entered  thereon 
for  $1,801.35. 

The  People,  etc.,  against  Heebeet  G.  JojiEs. 

This  wiis  an  action  brought  in  the  Supreme  Court,  Oneida 
county,  to  recover  public  moneys  alleged  to  be  in  possession  of 
defendant. 

Defendant  offered  to  allow  judgment  for  $3,777.05  and  costs, 
which  offei'  was  accepted  and  judgment  entered  for  said  amount 
and  sixty  dollars  costs,  October  20,  1892, 

The  People,  etc,  against  Abthoe  H.  Ballou. 

This  was  an  action  brought  in  the  Supreme  Court,  Oneida 
county,  to  recover  pubHc  moneys  alleged  to  be  in  tiie  possession 
of  defendant. 

Defendant  offered  to  allow  judgment  for  $5,000,  which  offer 
was  accepted  July  19,  1892. 

The  People,  etc.,  against  Theodore  G.  Peck  and  Another. 

This  was  an  action  brought  in  the  Supreme  Court,  Rockland 
K>unty,  to  restrain  defendants  from  obstructing  a  highway  in 
[,he  village  of  Haverstraw. 

A  bond  of  indemnity  was  executed  to  the  people. 

The  action  was  discontinued  with  costs  to  defendants,  October 
14,  1892. 
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Thk  People,  etc.,  ctffo/insi  Charles  D.  Archer  and  Another. 

This  was  an  a-ction  brought  in  the  Supreme  Court,  Rockland 
county,  to  restrain  defendants  from  obstructing  a  highway  in  the 
Tillage  of  Haverstraw, 

A  bond  of  indemnity  was  executed  to  the  people. 

The  action  was  discontinued  without  costs,  October  14,  1892. 

The  People,  etc.,  agmjiat  Brewster  J.  Allison. 

This  was  an  action  brought  in  the  Supreme  Court,  Rockland 
county,  to  restrain  defendant  from  obstructing  a  highway  in  the 
village  of  Haverstraw. 

A  bond  of  indemnity  was  executed  to  the  people. 

The  action  was  discontinued  without  costs,  October  li,  1892. 

The  People,  etc.,  against  James  McCord. 

This  was  an  action  brought  in  the  Supreme  Court,  Albany 
county,  to  recover,  for  materials  obtained  by  defendaut  from  the 
Sing  Sing  State  prison,  the  sum  of  $1,947.65. 

The  action  was  tried  at  the  Albany  Circuit,  May  5,  1892,  and 
a  verdict  for  plaintiffs  of  $1,800  was  found.  Judgment  waa 
entered  for  said  amount,  with  $202.58  costs,  May  6,  1S92, 

Edward  Fabell  against  Elliot  Danforth,  Treasurer,  etc. 

This  was  an  action  brought  in  the  City  Court  of  Urooldyn  to 
recover  of  defendant  the  funds  of  the  estate  of  William  A, 
Kinnilly,  deposited  in  the  State  treasury. 

A  demurrer  was  interposed,  which  was  sustained  at  Special 
Term,  September  8,  1892,  and  judgment  entered  dismissing  the 
complaint. 

The  People,  etc.,  against  Maurice  E.  Viele. 

This  was  an  action  brought  in  the  Supreme  Court,  Albany 

county,  to  recover,  foi  materials  obtained  by  defendant  from  the 

Elmira  Reformatory,  the  sum  of  ninety-six  dollars  and  one  cent. 

Judgment  was  obtained  by  default,  June  17,  1892. 

The  Delaware,  Lackawanna  and  Western  Raileoab  Company 

against  Edward  Hannan  and  Another. 

This  was  an  action  brought  in  the  Supreme  Court,  Erie  county, 

to  recover  the  balance  of  a  sum  of  money  deposited  with  the 
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Superintendent  of  Public  Works  to  pay  for  the  increased  cost 
occasioned  by  a  chiinge  of  plans  in  the  alteration  of  a  lock  in 
Erie  canal.  Said  balance  so  demanded  was  the  surplus  claimed 
to  exist  after  payment  of  increased  cost  of  said  work. 

On  payment  of  said  surplus  by  the  Superintendent  of  Public 
"Works  the  action  was  discontinued  without  costs,  and  an  order 
entered  accordingly  October  31,  1892. 

Philip  Ansteth  againat  The  People,  jto. 

This  was  an  action  brouffht  in  the  County  Court  of  Erie  county 
to  obtain  strict  foreclosure  of  a  mortgage  executed  by  a  mortgagor 
who  had  since  died  without  known  heirs. 

A  demurrer  was  interposed,  and  the  action  was  discontinued 
without  costs  by  an  order  entered  November  26,  1892. 

The  Pkople,  etc.,  ex  bel.  James  E.  Whaley,  against  Austin 
Latheop,  Scpeeintendent,  etc.,  and  Another. 

This  was  a  proceeding  instituted  in  the  Supreme  Court,  West- 
chester county,  to  obtain  a  peremptory  writ  of  mandamus  com- 
pelling the  Superintendent  of  State  Prisons  and  the  agent  and 
warden  of  Sing  Sing  prison  to  reinstate  the  relator  to  his  position 
as  guard  at  said  prison. 

The  application  was  denied  at  Special  Term,  Poughkeepsie, 
December  24,  1892. 

The  People,  etc.,  ex  kel.  Garrett  Ten  Haobn,  against  Austin 
Lathrop,  Superintendent,  etc.,  and  Another. 
This  was  a  proceeding  instituted  in  the  Supreme  Court,  West 
Chester  county,  to  obtain  a  peremptory  writ  of  mandamus  com- 
pelling the  Superintendent  of  State  Prisons  and  the  agent  and 
warden  of  Sing  Sing  prison  to  reinstate  the  relator  to  his  position 
as  guard  at  said  prison. 

The  application  was  denied  at  Special  Term,  Poughkeepsie, 
leeember  24,  1892. 

'he    Pkoplb,    etc.,    ex   rel.   John   L.  Knafp,  against   Austin 

Lathrop,  Superintendent,  etc.,  and  another. 
This  was  a  proceeding  mstituted  in  the  Supreme  Court,    West- 
hester   county,  to   obtain    a    peremptory   writ  of    mandamus 
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compelling  the  (superintendent  of  State  Prisons,  and  the  agent 
and  warden  of  Sing  Sing  prison  to  reinstate  the  relator  to  his 
position  as  guard  sit  said  prison. 

The  application  was  denied  at  Special  Term,  Poughkeepaie, 
December  24,  IHHii. 

re,  EX  REL.  SnUNER  A.  Smith,  oguinst  Austin" 
LiTHkar,  Sl'pekistkndent,  etc.,  and  Another. 
This  was  a  proti.iKling  instituted  in  the  Supreme  Court,  West- 
chester county,  to  obtain  a  peremptory  writ  of  raanilamus  com- 
pelling the  Superintendent  of  State  Prisons  and  the  agent  and 
warden  of  Sing  Sing  prison  to  reinstate  the  relator  to  his  position 
as  guanVat  said  prison. 

The  application  was  denied  at  Special  Term,  Poughkeepsie, 
December  24,  1892. 

The  People,  etc.,  ex  kel.  Hiram  Osboen,  agai/nst  Austin  Lathrop, 

SfPERINTENDENT,  ETC.,  AND  AnOTHEK. 

This  was  a  proceeding  instituted  in  the  Supreme  Court,  West- 
chester county,  to  obtain  a  peremptory  writ  of  mandamus  com- 
pelling the  Superintendent  of  State  Prisons  and  the  agent  and 
warden  of  Sing  Sing  prison  to  reinstate  the  relator  to  his  position 
as  guani  at  said  prison. 

The  application  was  denied  at  Special  Term,  Poughkeepsie, 
December  24,  1 892. 

The   People,    eti;.,   ex   hel,    John  J.    Griefi.n-,  against   Austin 

LATHItor,  SOPBRINTENDENT,  ETC.,  AND  AsOTHER. 

This  was  a  proceeding  instituted  in  the  Supreme  Court,  West- 
chester county,  to  obtain  a  peremptory  writ  of  mandamus  com- 
pelling the  Superintendent, of  State  Prisons  and  the  agent  and 
wai-den  of  Sing  Sing  prison  to  reinstate  the  relator  to  his  position 
as  guard  at  said  prison. 

The  application  was  denied  at  Special  Term,  Poughkeepsie, 
December,  24,  1893. 

The  Pjjni-LE,   ET(-.,  EX   BEL.    Feank  Pabtbidge,   ogainst   Austin 
Lathuop,  Superintendent,  etc.,  and  Another. 
This  was  a  proceeding  instituted  in  the  Supreme  Court,  West- 
chester county,  to  obtain  a  peremptory  writ  of  mandamus  com- 
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pelling  the  Sui)erintendent  of  State  Prisons  ami  the  agent  and 
warden  of  Sing  Sing  prison  to  reinstate  the  relator  to  his  position 
as  guard  at  said  prison. 

The  application  was  denied  at  Special  Term,  I'oughkeepsie, 
December  24.  I S92. 

SASirEL  Hawk   and  Othees  against  The  Marsh   Land  CoMrANY. 

This   was   a  proceeding  brought  in  the  Supreme  Court,  New 
York  county,  by  the  executor  of  one  of  the  plaintiffs  to  S' 
judgment  dissolving  the  defendant  and  appointing  a  receiver. 

This  application  was  denied  at  Special  Term. 


VI.  LIST  OF  CASES  TRIED  AND  DISPOSED  OF  DLR- 
ING  THE  YEAR  1S92,  IN  BOARD  OF  CLAIMS, 
SHCWIXG  NAMES  OF  THE  CLAI,MANTS,  AMOUNTS 
CLAIMKD  AND  AWARD  MADE. 


I 


NAME  OF  CLAIMANT. 

Amount  claimed. 

.„..„..... 

t9,97;'.  00 
1,500   00 
1,600   00 

200   00 

200   00 

2,360  00 

6,000  00 

1,500  00 

7U  Oil 

;i9ti  00 

873   00 
150  00 

l.OtJl   .50 

1,205   57 
400   00 
290  00 
SO  7   00 
200  00 

1,016   00 
100  00 
240  00 

1,600  00 
HO  00 

WiiliamHams       

250  00 

1,000   00 

Herbert  P.  Bis^ell 

James  M   "Willuims            

1,000   00 
100   00 

Dismissed. 

Frederick  Tra\i.'l      

Dismissed. 

Frank  Alder                      

Dismissed. 

Eiisha  A    Walworth 

Dismissed. 

'iobert  Jameson,  as  supervisor 

600  00 

*750  00 

srah  Eagaii 

Nothing. 
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E  OF  CLAIMANT. 


Alice  L.  Nolan 

Peter  Harter 

Anna  Lewia 

Audrew  J.  Bacon 

William  H.  Steele 

Frank  Petrie 

Nathan  Graves 

Charles  Eagan 

Charlotte  L.  Jonea 

Mary  A,  Graham 

William  Murphy 

Joseph  Otto 

Margaret  Johnson 

J,  T>.  Petrie 

Fannie  M,  Presley 

Nellie  A.  Mills,  as  guardian. . . 

James  P.  Buck 

Maiy  O'Brien 

Mechanicville  Brick  Company. 

G.  D.  B.  Hasbrouck 

Lansing  Merchant 

John  Sweeney 

Dewitt  C.  Sharpe 

August  F.  Klein 

Mary  A.  Ferguson 

Elizabeth  Clinton 

Richard  R.  Roberts 

The  Village  of  Whitesboro. . . 

"William  Alexander 

Mathias  Sauter  and  another.  . . 

Abraham  Hazelton 

William  H.  Davis 

Alvine  Huff 

John  W.  Harnett 

Betsey  Kelsev 

Thomas  A.  Cavemor 

Geney  E.  Fowler 

Alonzo  Lankton 

Enoch  Nicholson 

Ruf  us  G.  Barnard  and  another 

James  W.  Barnett 

Marten  J.  Butler  and  others  . . 

Myron  S.  Packard 

Ezra  Bond 

Joseph  Kennedy -  - 

Charles  Teske 

James  M.  Pratt 


(152  00 

165  83 

9S  75 

270  00 

254  13 

325  66 

245  00 

224  20 

451  »0 

176  00 

265  50 

231  50 

120  00 

390  00 

310  00 

230  00 

175  00 

635  00 

475  00 

1,023  94 

459  00 

1,100  00 

878  00 

200  00 


Ir 


t  66 


,   2,812  00 

281  50 

3,500  00 

5,000  00 

545  00 

700  00 

510  00 

510  00 

720  00 

1,040  00 

200  00 

150  00 

362  00 

1,596  00 

300  00 

504  00 

700  00 

200  00 

600  00 

3,665  00 

198  00 

200  00 
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NAME  OF  CLAIMANT. 


Charles  L.  Richmond 

AdilisoiL  Kimball 

CbaHt"*  G.  Alvord,  as  admr,,  etc  , 

Branch  Mor.'an 

William  S.  Parker 

James  Keegan 

Clark  Porter 

Town  of  Fowler 

John  McGrreevey  and  another. , , , 

JeniK'ttu  Konnette 

Hannah  E.  Fisher 

James  MtDonald 

Snsan  B.  Kirkland 

Wallis  Rirfiardaon 

James  Mi: Donald 

Edmond  Reed 

Dexter  E.  l^bins 

Mary  A.  .'^lanchester 

Jonas  Foliind 

Hezekiah  Beisinger 

Jacob  Acllf 

Harvey  Carscadden 

Michael  Nolan 

Nathaniel  L.  Lowe 

John  A.  Manchester  and  another  , 

Freeman  R.  Kelley 

nfi-nmii  VAAj 

i-Iiiivv'W'oiidiiouse 


3h 
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Ct'ov'i.-  H.  Kale  and  another. . 

Siirali   A.  S,;aman 

Ourdon  .1.  Oloott 

Ira  Watkins 

Charlea  J.  Williams 

Charles  E.  Truax 

Charlea  Morse 

Dewitt  C.  Stephens 

i^ohn  Merrill 

^Kra  B.  Haj'den 

'homas  Hiiikey 

lary  Wel<:h 

Jexaiider  Bristol 

lliza  M.  Wilkins 

lie  Trio  Company 

adrew  J.  Blake 


Amount  claJmed. 


»150  00 

$150  00 

200 

on 

125   00 

6,836 

00 

1,150  00 

751 

on 

350  00 

5,000 

on 

750  00 

337 

00 

Nothing. 

406 

10 

Nothing. 

25,460 

SIfi 

Nothing. 

4,911 

73 

t2,772  58 

650 

00 

145  00 

1,000 

on 

310  00 

960 

on 

773  66 

1,110 

on 

714  56 

5,650 

on 

1,147  SO 

1,621 

3fl 

366  82 

1,560 

00 

410   90 

4,237 

50 

1,199  90 

960 

on 

367  34 

2,365 

00 

474  80 

2,762 

.■)() 

502  60 

1,3«5 

00 

610  00 

300 

00 

30  50 

3,350 

00 

360  80 

1,996 

72 

242  32 

2,122 

73 

346  00 

2,495 

07 

500  01 

1,734 

90 

193  40 

4,263 

3» 

742  94 

5,277 

20 

1,734  72 

775 

SIR 

126  60 

378 

00 

61  02 

1,628 

03' 

331  26 

934 

00 

310  00 

2,800 

00 

538  62 

440 

00 

153   90 

1,856 

so 

278   20 

560 

00 

30  00 

881 

00 

90  30 

2,860 

00 

1,129  30 

8,749 

99 

2,900  00 

10,000 

00 

1,134   00 

5,250 

00 

1,400  00 

355 

00 

200  00 

350 

00 

225   00 

625 

00 

165  00 

530 

00 

460  00 

200 

00 

100  00 
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haue  of  claimant. 


George  Smith , 

H.  Wyle  Adams 

Stillwater  and   Mechanicville    Street 

Railway  Go 

Ama  Hiuinay 

Eilwacd  1>.  Bartlett 

Ruse  O'Dunnell  et  al 

Slejilifu  Barton 

Mary  Sible  et  al 

■^  r  .1.  Smith 


E.lw 


William  Osgood , 

John  P.  Leland 

Peter  Cunningham 

Frank  W.  Stratton 

Atitbonv  L.  Becker 

John  Faniam 

Reuben  liritten 

Charlea  II.  Kipp 

Albert  Krebs,  as  supervisor,  town  of 

Douglass  E.  Di  lien  beck,  supervisor 

John  R.  Putnam 

Reijjaniin  Gable  and  another 

N.  Y.  C.  &  H.  R.  R.  R.  Co 

Robert  .Tiiniieson,  as  supervisor,  town 

of  Whitestown , 

Josejib  Wells , 

George  K.  Dunham , 

Flora  Lvona  and  others 

ink  ,M.  Fiske  and  another . 


David  I 

Cliarl.-s  \V.  Schwartz  and  another . 

Oi-rin  Giiiidson 

Danvi'iM'  W,  Sherman 

Edward  F.  Gary 

Benjamin  Hewitt 

James  C.Dailv 

William  Earvin 

Joseph  Harris  and  another 

James  Stack 

Mary  Daily 

TimCn.wIev 

Fred  R.  Butterfield 

Charles  Minton 

N.  Jerome  Miller 

James  Ash 


100  00 
325  00 
400  00 
100  00 
150  00 
600  00 
400  00 
135  00 
175  00 
80  00 
675  00 
558  27 
100  00 
500  00 
875  00 
226  52 

1,501  52 
1,459  52 
4,000  00 
7,396   25 


7,000  00 

12,240  00 

1,200  00 

6,937  73 

464  00 

3,596  00 

2,953  60 

706  90 

650   00 

708  00 

880  00 

200  00 

650  00 

952  00 

432  00 

392  00 

580  00 

367   50 

412   50 

245   00 

600   00 


35   00 

160  00 
120  00 
30  00 
60  00 
140  00 
S5  00 
95  00 
90  00 
75  00 
340  00 
260  00 
35  00 
285  00 
335  00 
85   00 

1,000   00 

959   00 

744   00 

1,018   10 

0,189  58 

1,700  00 

Nbthing, 
11,200  00 

6,528  40 
392  00 
850  00 

1,800  00 
315  00 
260  00 
460  00 
500  00 
75  00 
351  00 
450  00 
220  00 
195  00 
270  00 
170  00 
220  00 
130  00 
300   00 


Report  of  the  Attoenet-General. 

List  ov  Casks  Tried,  etc. —  ( Concluded). 


Mary  A,  Parker 

Andrew  Parker 

Daniel  Giierin 

IsTibtllit  Harford 

OatJierine  McKee  and  another 

W.  S.  Haskins  and  another 

George  Henry 

James  C.  Rogers 

George  S,  Ingalls 

Joseph  Potvin 

Terrence  Daily 

James  Giierin 

Edward  LeRoy 

James  J.  Warner  and  another 

James  Nolan 

Jesse  S.  Klugman 

C'liaiiea  Spencer 

Jane  M.  Bowera  and  others 

McDonald  A  Eastman 

Franklin  J.  Parmenter  and  another, 

admrs.  of  Jerome  B,  Parmenter  , 

Oliver  M.  Hungerfoi-d 

Miles  Johnson 

Hudson  Bitildingand  Loan  Association 

Jacob  Hand 

William  Searles  . . ; 

Joseph  Leeret 

Harriet  Ward 

James  H,  Whalen 

John  Smith 

Nellie  C.  Gibney,  as  admrx.  of  John 

F.  Gibrey : 

Nellie  C.  Gibney,  as  admrx.  of  William 

F.  Gibnev 

James  P.  Clark 


Amount  ctelmed. 


«1,125  00 

500  00 
500  00 
248  00 

1,680  00 
804  00 
550  00 
577  00 

1,320  00 
500  00 

1,120  00 
900  00 
100  00 

5,227  50 
200  00 
50  00 

2,000  00 
14,400  00 
10,000  00 

36,644  73 

4,326  38 

150  00 

70   19 

9,410  00 

3,500  00 

700  00 

600  00 

5,000  00 

90  34 

5,000  00 


510  00 

510  00 

350  00 

SIO  00 

485   00 

50   00 

5,005   00 

70  OO 

50   00 

Nothing. 

Nothing. 

Nothing. 

159,754  09 
Dismissed. 
Dismissed. 


Dis 


iswd. 


missed. 
Dismissed. 
Dismissed. 
Dismissed. 
Dismissed. 
Dismissed. 

$5,000  00 


SCHEDULE  C. 


This  schedule  contains  a  statement  of  the  titles  anti  subject 
matter  of  all  actions  brought  by  the  Attorn ey-Geneml  during 
the  year  1892  for  the  recovery  of  real  property  claimed  to  be 
owned  by  the  State,  and  the  condition  of  such  actions  at  the 
date  of  this  report. 

SUPRKME  CO  UET  — Wyoming  County. 

The  People,  etc.,  agamat  Stephen  V.  Rvan  and  Otkers. 

This  action  was  commenced  July  26,  1892,  for  the-  piirj)Ose  of 

perfecting  the  title  of  the  State  to  certain  escheated   lands   in 

Warsaw,  pursuant  to  chapter  252  of  the  Laws  of  1891. 

The  summons  was  served  on  alien  unknown  heirs  by  piiWica- 
tion  and  notice  of  pendency  of  the  action  was  publislied  as 
required  by  law. 
Judgment  for  the  relief  demanded  is  about  to  be  entereil. 
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This  schedule  contains  a  statement  of  the  titles  and  subject 
matter  of  all  atitions  brought  by  the  Attomey-GJeneral  during 
the  year  ISII^  against  corporations  to  vacate  their  charter  or 
annul  their  nxistence,  and  the  conditions  thereof  at  the  date  of 
this  report,  ivith  a  brief  statement  of  the  cause  for  wjiitili  such 
actions  were  lu'ought,  and  the  proceedings  during  sii{:ii  year  in 
such  actions  jireviously  brought,  * 

SUPREME  COURT  — Bboome  County. 

The  People,  etc.,  agavnst  The   Milk  Exchang-e  (Luuted). 

This  action  was  brought  to  dissolve  the  defendant  corporation 
upon  the  ground  that  the  corporation  had  violated  its  poivers 
and  that  its  directors  had  formed  an  illegal  combination  or  trust. 
On  the  first  day  of  January,  1891,  the  Attorney-General  desig- 
nated Messrs.  Gilbert  &  Andrus,  of  Stamford,  Delaware  comity, 
as  additional  counsel  to  assist  the  Attorney-General  in  the  prose- 
cution of  said  case,  A  motion  was  made  for  leave  t<.*  bring  the 
action  and  the  same  was  granted  at  Special  Term.  A  motion 
was  made  by  the  defendant  to  set  aside  the  summons,  which  was 
denied.  Afterwards  a  demurrer  was  entered  to  the  complaint, 
which  was  overruled  at  Special  Term,  and  the  judgment  of  the 
Special  Term  was  affirmed  by  the  General  Term,  Thii'd  Depart- 
ment, and  by  the  Court  of  Appeals.     (Reported  in  138  N.  Y.,  5fi5.) 

SUi^REME  COURT— Ulster  CoDNTY. 
The  People,  ktc,  against  The  Ulster  Counts  Savings  Institution, 
This  is  an  action  brought  by  the  Attorney-General  to  <.lissolve 
he  defendant  corporation  upon  the  ground  of  insolvency  upon 
he  report  of  the  Superintendent  of  the  Banking  Department, 
'^"icholas  E.  Broadhead  was  appointed  temporary  receiver,  who 
■xecuted  a  bond  in  the  penalty  of  $250,000,  On  the  tiventy- 
;venth  day  of  December,  1891,  an  order  was  entered  at  Special 
erm  allowing  this  corporation  to  resume  business  ii[ioii  certain 
mditions  named. 
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This  order  Lewis  A.  Mitchell,  a  depositor,  morcd  to  set  aside. 
This  motion  was  denied,  and  the  order  of  the  Hjiecial  Term  was 
affirmed  by  the  General  Term,  Third  Department,  and  l>y  the 
Court  of  Appeals.     (Reported  in  133  N.  Y.,  (J89,) 

SUPREME  COURT  — Omokdaqa  County. 

The  People,  etc.,  against  The  Flouk  City  Lifk  Ass(h'iatr"in  of 

RocHESTEK,  New  Yokk. 

Tliis  was  an  action  brought  in  the   Supreme  Court,  Onondaga 

county,  for  the  dissolution  of  the  defendant  cor])oration  on  the 

ground  of  insolvency. 

Judgment  of  dissolution  was  entered  March  12,  1892,  and 
Freilerick  W.  Smith  was  appointed  receiver. 

SUPREME  COURT  — N"ew  Yoek  Cm  nty. 

The  1'kople,  etc.,  against  Lugo  Dynamo  Electric  CnMi'AN'v. 

This  was  an  action  brought  in  the  Supreme  fJonrt,  New  York 

county,  for  the  dissolution  of  the  defendant  coqioration  on  tiie 

ground  of  insolvency. 

Judgmeut  of  dissolution  was  entered  in  New  Yoi'k  county, 
January,  1892,  and  Peter  T.  Barlow,  of  New  \i.\yV  city,  was 
a]ipnintod  receiver.  

SUPREME  COURT  — New  Yokk  C^^isrv. 

TuK  Pkoi'le,  etc.,  against  The  Solenoid  Telei'iio.ne  Company*. 
This  was  an  action  brought  in  the  Supreme  CViurt,  New  York 
county,  for  the  dissolution  of  the  defendant  c<ir])ciration  on  tha 
ground  of  insolvency. 

Judgment  of  dissolution  was  entered  in  New  York  coimty, 
January,  1892,  and  Peter  T.  Barlow,  of  New  ^'avk  city,  was 
ajipointed  receiver.  

SUPREME  COURT  — Albany  Cointv. 

Tfie  Peoim.b,  etc.,  against  The  MATPErrv  Loan  anh  Sa vinos  Funh 

Association. 

This  was  an  action   brought  in  the  Supreme  Cionrt,  Albany 

county,  for  the  dissolution  of  the  defendant  corporation  on  the 


IIei>okt  of  the  Attornev-Genekal.  41 

ground  of  insolvency,  at  tlie  request  of  the  Superintendent  of 
Insurance. 

Ju<lgment  of  dissolution  was  entered  February  25,  1892,  and 
Tliomas  (t,  Evans,  of  New  York  city,  was  appointed  receiver. 

SUPREME  COURT— ONONDiOA County. 

The  People,  etc.,  against  The  Syracuse  Watee  Company. 

This  was  an  action  brought  in  the  Supreme  Court,  Onondaga 
county,  for  the  dissolution  of  the  defendant  corporation  on  the 
ground  of  insolvency. 

Judgment  of  di^olution  was  entered  July  13, 1892,  and  Dwight 
H.  Bruce,  of  Syracuse,  was  appointed  receiver. 

SUPREME  COURT— Albany  County. 
TuE  People,  etc.,  against  The  Mutual  Teust  Company. 
This  was  an  action  brought  by  the  Attorney-General,  December 
23,  1S91,  to  dissolve  the  defendant  corporation  upon  the  applica- 
tion of  the  Superintendent  of  the  Banking  Department,  upon  the 
ground  of  insolvency,  etc. 

The  case  has  been  noticed  for  trial  at  the  Albany  Circuit,  to 
convene  January  16,  1893. 

SUPREME  COURT  —  Oneida  County. 
The  People,  etc.,  against  Kiekland  Ikon  Company. 
This  action  was  brought  in  January,  1892,  for  dissolution  of 
the  defendant  corporation  on  the  ground  of  insolvency. 

WiUiam  A.  Matteson  was  appointed  temporary  receiver  Febru- 
ary 17,  1893. 

The  action  is  at  issue  and  has  not  as  yet  been  tried. 

SUPREME  COURT  — Steuben  County. 

he  Peoi-lk,  etc.,  against  The  Rawson  Manufactukiko  Compant. 
This  action  was  brought  February  23,  1892,  for  dissolution  of 
e  defendant  corporation  on  the  ground  of  insolvency. 
Bond  of  indemnity  to  the  people  in  the  sum  of  $2,000  was 

:ecuted,  and  tho  action  is  still  pending. 
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SUPREME   COURT  — AlbakV  County. 
The    People,    etc.,   against    The     Coopehstown     III 
Company, 
Thi3  action  was  brought  March  8,  1892,  for]  dissolution  of  the 
defendant  corporation  on  ground  of  insolvency. 

Judgment  of  dissolution  wasentered  April  30, 1892.    Walter  H. 
Bunn,  of  Cooperstown,  was  appointed  receiver. 


SUPREME  COURT  — Jefferson   County. 

The  People,  etc.,  against  The  Fonda  IjAke  and  Port   Leyden 

Paper  Company. 

This  action  was  brought  April  6,   1892,  for  dissolution  of 

defendant  corporation  on  ground  of  insolvency. 

Richard  H.  Huntington,  of  Watertown,  was  appointed  tempor- 
ary receiver,  May  17,  1892. 
The  action  is  at  issue,  and  has  not  as  yet  been  tried. 

SUPREME  COURT  — Kings  Coontt. 

The    People,   etc.,    against    The    Sea    Beach    and    Bkiohton 

Railroad   Company. 

This  action  was  brought  March  31,  1892,  for  dissolution  of  the 

defendant  corporation  on  the  grounds  of  insolvency  and  nonuser. 

Bond  of  indemnity  to  the  people  in  the  sum  of  $1,IHI0   was 

executed,  and  the  action  is  still  pending. 

SUPREME  COURT  — New  Yoke  County. 

The  People,  etc.,  ex  rel.  Jacob  Hiksch,  against  The   HAJti,EM 

Lighting  Company  and  Others. 

This  action  was  brought  May  27,  1892,  for  dissolution    of 

defendant  corporation  on  the  ground    of  insolvency,  and  for 

removal  of  trustees  for  mismanagement. 

Bond  of  indemnity  to  the  people  in  the  sum  of  $1,000  was 
executed,  and  the  aetion  is  still  pending. 


Report  of  the  Attoemey-G-ehkral. 

SUPREME  COURT  — Clintoh  Countt. 

The  People,    etc.,   against   The    Saranac   River  Plank  ^oad^ 

Company. 

This  action    was  brought  June  25,    1892,  for  dissolution  of 

defendant  iiotporation  on  ground  of  insolvency. 

Judgment  of  dissolution  was  entered  September  13,  1892,  and 
Alexander  Bsrtrand,  of  Beekmantown,  was  appointed  receiver. 

SUPREME  COURT  —  Ebie  Codnty.  ^ 

The  People,  etc.,  against  National  Savings  Bank.  -^^ 

This  action  was  brought  at  the  request  of  the  Superintendent  \j 

of  the   Ranking  Department,  June  30,  1892,  for  dissolution  of  | 

defendant  corporation  on  ground  of  insolvency.  J 

The  deposits  were  sealed  twenty-two  per  cent  by  order  of  the  g 

court,  and  the  action  is  stiU  pending.  ^^ 

SUPREME  COURT  — New  York  County.  -J 

Thk  Peoit.e,  etc.,  against  Commonwealth  Savings  and  Invest-  * 

MENT  Company.  ^5 

This  actifin  was  brought  at  the  request  of  the  Superintendent  ^i 

of   the   Bankmg   Department,  June  4,  1892,  for   dissolution   of  ^ 

defendant  corporation  on  the  ground  of  insolvency.  3 

The  action  was  discontinued  on  payment  of  costs  by  defendant.  '^ 

fi 

i 

SUPREME  COURT  — Erie  County.  ^  4 

The  People,  etc.,  against  The   Life  and  Reserve  Association 

OF  Buffalo.  * 

This  action  was  brought  at  the  request  of  the  Superintendent 
Insurance,  September  22,  1893,  for  dissolution  of  defendant  '' 

.poration  on  the  grounds  of  fraudulent  and  irregular  manage-  "i 

'nt  and  insolvency. 

lemian   "Waterman,    of    Buffalo,   was    appointed  temporary 
.eiver. 
'his  action  is  still  pending. 
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SITREME  COURT  — Saratoga  Colnty. 

The  People,  etc.,  against   The   Geand   Lodoe   of   the  Empibb 

Ordkk  of  Mctcal  Aid  of  the  State  of  Nkw  York. 

This  action  was  brought  November  1,  1892,  for  dissolution  of 

defendant  corporation  on  the  ground  of  insolvency. 

Judgment  of  dissolution  was  entered  November  ^t!,  iS\H,  and 
George  W.  Slaxon,  of  Ballston  Spa,  was  appointed  receiver. 

SUPREME  COURT  — St.  Laweenck  Coctny. 

The  Peofi.k,  etc.,  against   The   St.  Lawrence   Masufacti'eing 

CoMFANr, 

This  action  was  brought  November  22,  1892,  for  dissolution  of 

defendant  corporation  on  the  ground  of  suspension  of  business. 

This  action  is  still  pending. 

Sl'PREME  COURT  — Nkw  York  County. 

The  Pkopi.e,  etc.,  against   Tbe  People's    MuTrAi.   Live  Stock 

Insurance  Company'. 

This  action  was  brought  October  7,  1892,  at  the  request  of 

the  Superintendent  of  Insurance,  for  the  dissolution   of    the 

defi?i!il;iiit  corporation  on  the  ground  of  insolvency. 

Judgment  of  dissolution  was  entered  November  21,  1892,  and 
James  J.  Nivalis,  of  New  York  city,  was  appointed  receiver. 


SUPREME  COURT  — New  York  CorsTV. 
The    Pkdi'le,  etc.,  against  The  SEcuRrrY  Mi;tual  Bank. 
This  action  was  brought  at  the  request  of  the  Superintendent 
of  the  Himldng  Department,  December  31,  1S92,  for  dissolutioi 
of  defendant  corporation  on  the  ground  of  insolvency,  etc. 
This  action  is  still  pending. 
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SCHEDULE  E. 


OPINIONS  OF  THE  ATTORNEY-GENERAL. 


This  schediili!  contains  copies  of  all  official  opinions  rendered 
by  the  Attorney-General  during  the  year  1892,  and  deemed  by 
him  to  be  of  general  public  interest. 

Notice  of  appeal  in  capital  cases  —  How  served —  Stays  execution. 

Notice  of  apppal  in  enpital  caeee  in  order  to  stay  eiecutioii  need  Bot  be  served 

on  the  asent  iind  warden  of  the  prison  in  which  the  prieoner  ia  confined. 

Attorney-Geneeal's  Office,  1 

Albany,  Jam.ua/ry  2,  1892.  \ 
"W.  R.  Brown',  Esq.,  Agent  and  Warden,  Sing  Sing  Prixon,  Sing 
Sing.  N.  Y.  .- 
My  Dear  Sir. —  I  have  yours  of  the  first  instant,  submitting 
notice  of  appeal  to  the  Court  of  Appeals  in  the  case  of  Jei'cmiiih 
Cotto,  sentenced  to  be  electrocuted  in  the  week  commencing 
January  18,  1892,  and  asking  my  advice  touching  the  request 
made  to  you  that  you  a<lmit  service  of  the  same. 

The  provisions  of  the  Code  of  Criminal  Procedure  are  as 
follows:  "When  the  judgment  is  of  death  an  appeal  to  the 
Court  of  Appeals  stays  the  execution,  of  course,  until  the  deter 
mination  of  the  appeal."     {Code  Criminal  Procedure,  sec.  528.) 

The  notice  of  appeal  is  to  be  served  on  the  clerk  with  whom 
the  judgment  roll  is  filed,  and  the  district  attorney  of  the  county 
in  which  the  criminal  judgment  was  rendered.     (Code  Criminal 
rocedure,  sees.  522,  523.) 

From  the  original  notice  of  appeal,  with  the  admissions  of  ser- 
ce  thereon,  respectively,  by  the  district  attorney  and  county 
jrk  of  Kings  county  submitted  to  you,  it  seems  that  the  same  has 
:en  properly  served,  and  that  the  execution  is  to  be  stayed  until 
e  determination  of  the  appeal. 
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There  is  no  specific  provision  of  law  requiring  service  of  the 
notice  of  appeal  on  the  agent  and  warden  in  such  cases.  It  is 
advisable,  perhaps,  in  eo  important  a  matter  that  you  convince 
yourself  that  the  notices  have  been  actually  and  duly  served  ; 
but  if  the  parties  interested,  for  any  reason,  desire  to  serve  papers 
on  you,  it  is  the  safest  practice  to  require  that  they  be  served  in 
the  regular  way  provided  by  law. 

Very  respectfully  yours. 

S.  W.  KOSENDALE, 
Attom^y-Oeneral. 

Advertisement  for  claims  by  receiver  of  corporation  —  Sate  of  property 

before  advertisement. 
Publication  of  advertiBemeiit  for  claims  bj  receiver  to  be  for  tbre«  weeks  in 

two  newspapers. 
Fiopert?  maj  be  Bold  before  adverldsement  b;*  order  of  the  court. 

ATTORNEr-GEHERAL'e    OfPICE,  1 

Albany,  Janwiry  i,  1892.  f 
W.  M.  Ketcham,  Esq.,  Receiver,  etc.,  Poughkeepsie,  7f.  T. : 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the 
twenty-third  ult.,  asking  for  my  advice  upon  the  following 
questions,  viz.: 

1.  How  long  is  a  receiver  required  to  publish  for  claims  against 
the  company  ? 

2.  In  what  papers  is  he  required  to  publish  ? 

3.  Can  not  he  sell  the  property  in  question  before  such 
publication  ! 

Section  70  of  article  3  of  title  i  of  chapter  8,  part  III  of  the 
Revised  Statutes  (seventh  edition),  provides  that  "  the  receivers, 
immediately  on  their  appointment,  shall  give  notice  thereof, 
which  shall  contain  the  same  matters  requiredby  law  in  notices 
of  trustees  of  insolvent  debtors ;  and  in  addition  tliereto,  shall 
require  all  persons  holding  any  open  or  subsisting  contract  of 
such  corporation,  to  present  the  same  in  writing  and  in  detail  t( 
such  receivers,  at  the  time  and  place  in  such  notice  specified); 
which  shaU  be  published  for  three  weeks  in  the  State  paper  and 
in  a  newspaper  printed  in  the  county  where  the  principal  plact 
of  conducting  the  business  of  such  corporation  shall  have  beer 
situated." 
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Section  2  of  chapter  133  of  the  Laws  of  1883  provides  that 
"any  and  all  notices  and  advertisements  in  any  and  all  suits, 
actions,  and  special  proceedings  in  any  court,  or  before  any  judge 
of  any  court  of  this  State,  now  required  or  allowed  to  be  published 
in  the  State  paper,  shall  hereafter  be  published  in  such  newspaper 
published  in  the  county  wherein  the  place  of  trial  is  designated, 
or  wherein  the  papers  in  such  special  proceedings  are  required  to 
be,  or  are,  filed  as  shall  be  designated  by  such  court  or  judge." 

As  regards  the  third  question,  the  receiver  can  sell  the  property 
before  pubKeation  notifying  creditors  to  present  claims,  by  obtain- 
ing an  order  of  the  court  empowering  him  to  do  so. 
Very  truly  yours. 

S.  W.  EOSENDALE, 

Attorney-General. 

Dog  tax —  Collection  thereof. 
Dog  tax  unpaid  to  be  collected  by  board  of  Bupervieors  in  the  same  manner  as 
other  State,  county  and  town  taxea. 

Attobney-General's  Office,      l 
Albany,  January  4,  1892.  f 
William  Hkering,  Esq.,  Laurens,  Otsego  CoiMity,  N.  Y.: 

Bear  Sir. —  Your  letter  of  the  first  instant  at  hand.  The 
assessors  of  every  town  or  city  or  ward  of  a  city  are  required  to 
annex  l.o  the  assessment-roll  of  real  and  personal  estate  therein, 
made  by  them  annually,  the  assessment  provided  by  law  against 
the  owners  of  dogs,  and  return  the  same  to  the  supervisor  to  be 
by  that  officer  laid  before  the  board  of  supervisors,  to  be  by 
that  board  collected  in  the  same  manner  as  other  State  and  county 
and  town  taxes. 

I  am  unable  to  comply  with  your  request  to  send  |you  a  copy 

of  the  law.    You  will  observe,  however,  that  the  tax  on  dogs  is 

collected  in  the  same  manner  as  taxes  on  real  estate  are  col- 

cted ;  a.nd  if  you  have  access  to  the  Revised  Statutes,  you  will 

nd  the  law  complete  in  volume  3,  Revised   Statutes,  eighth 

iition,  page  2388. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney-General. 
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S/ieep,  protection  of,  from  dogs  —  Reirtediea  of  oienerg  of  sheep  killed 
by  doffs  —  In   what  town  to  institute  proceeding — Liabilities    of 
owners  of  doy. 
The  value  of  sheep  destroyed  by  dogs  in  Saratoga  county  to  he  paid  by  supervi- 
sor, on  certificate  of  Justice  of  peace,  approved  by  town  auditors. 
Tlie  pnjceeding  for  collection  of  such  clain)  sliould  be  instituted  in  town  where 

the  damage  was  done. 
The  owner  of  a  dog  is  liable  for  the  value  of  the  sheep  desttnyed  by  said  dog, 

and  any  person  may  kill  a  dog  which  he  sees  killing  slieep. 
Owner  of  dog  wtiich  has  killed  sheep  must,  on  notification  c)f  surli  fact.  kiU 
the  dog,  or  be  liable  to  penalty. 

Attokney-Geneeal's  Office,  i 

Albany,  January  4,  1892.  i 
Hknkv  D.  SriFFOED,  Ksq.,  Meckanicville,  N,  Y.: 

Dear  Sik. —  Your  letter  of  the  twenty-first  of  Dpcember, 
fuKlre.ssed  to  the  Secretary  of  State,  has  been  referred  to  this 
department.  In  reply  thereto  I  beg  leave  to  state  that  chapter 
21)0  of  the  Laws  of  1865  was  "An  act  to  protect  sheep  husbandry 
in  tlie  county  of  Saratoga  and  to  impose  a  tax  on  dogs." 

Under  the  provisions  of  that  act  any  person  having  any  sheep 
Itillet!  or  injured  by  dogs  in  said  county  shouhl  apply  to  any 
justice  of  the  peace  of  the  town  where  such  damage  was  done. 
The  justice  is  empowered  to  inquire  into  the  matter  and 
examine  witnesses,  and  if  he  is  satisfied  that  the  sheep  were 
killed  or  injured  by  dogs,  and  in  no  other  manner,  he  may  make 
and  sign  a  certificate  to  that  effect,  stating  the  amount  of  damage, 
togetlier  with  his  fees.  The  certificate  so  made  is  laid  before  the 
board  of  town  auditors  at  their  next  annual  meeting,  and  if  that 
board  is  satisfied  that  the  amount  of  damage  is  just  and  fair,  if 
the  owner  of  the  sheep  has  been  unable  to  collect  the  amount 
from  the  owner  of  the  dog  or  dogs,  that  board  sliall  then  give  an 
onlev  on  tlie  super\'isor  for  the  amount  stated  in  the  certificate. 
It  would  a]»pear  from  the  reading  of  this  statute  that  the  town 
where  the  damage  was  done  was  the  proper  locality  to  institute 
and  carry  on  the  proceeding. 

The  general  statutes  of  the  State  make  the  owner  of  the  doj 
liable  to  the  owner  of  the  sheep  injured  by  such  dog.  and  anthorizt 
any  person  who  shall  see  a  dog  killing  a  sheep  to  kill  the  dog. 

The  statute  also  provides  for  notice  to  the  owner  or  possessoi 
of  tlic  dog  or  dogs  that  shall  have  killed  or  injured  sheep  to  caus( 
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aach  dog  or  dogs  to  be  killed,  and  prescribes  a  penalty  for  failure 
by  the  owner  or  possessor  to  kill  such  dog  or  dogs,  which  penalty 
is  to  be  recovered  in  an  action  brought  by  the  supervisor  of  the 
town.    (K.  S.,  vol.  3,  8th  ed.,  pages  2384  and  foUoAving.) 
Yours  very  truly, 

S.  W.  ROSENDALE, 

A  ttcmey-  General. 


Sheep,  protection,  <>f,  from  dogs  —  Remedies  of  ovitier  of  ahe^  destroyed 

by  dog*  —  Liabilities  of  owner  of  dogs. 
Fence  viewers  are  to  inquire  into  facta  as  to  destruction  of  eheep  by  dogs  on 

request  of  party  injured  and  to  certify  value  of  sheep  bo  destroyed. 
Town  auditora,  if  siitisSed  ttiat  the  sheep  owner  has  not  recovered  damages  for 
sheep  from  the  owner  of  dog,  shall  give  an  order  on  auperriBor  fo 
amount  allowed  by  them.     Amount  obtained   from  supervisor  shall  be 
refunded,  if  ret^overy  is  afterwards  had  from  the  dog's  owner. 
The  foregoing  law  is  applicable  to  Ontario  county  and  to  all  other  comities 

where  it  may  be  adopted  by  the  board  of  supervisors. 
Substantially  the  same  rules  are  applicable  to  the  remaining  counties  of  the 
State,  except  that  damage  is  to  be  paid  by  the  county  treasurer,  on  an 
order  from  the  board  of  supervisors. 

Attorn et-Geneeal'b  Office,  i 

Albany,  J<mua/n/  i,  1892.  f 
Eldked  FitoST,  p]sq.,  Covert,  Seneca  oownty,  N.  Y.  : 

Dear  Sir.  —  In  reply  to  your  letter  addressed  to  Attorney- 
Greneral  Tabor,  with  reference  to  the  power  of  the  supervisor  of  a 
town  to  pay  from  the  fund  in  his  hands,  raised  by  tax  on  dogs, 
claims  for  damages  to  sheep,  I  beg  leave  to  state : 

We  have  in  this  State  a  general  statute  with  reference  to  the 

tax  on  dogs,  and  payment  of  damages  arising  from  the  action  of 

dogs  killing  sheep ;  also  a  second  statute,  which  was  passed  with 

reference  to  tax  on  dogs,  so  far  as  the  same  related  to  the  county 

of  Ontario, 

The  second  statute  empowered  the  board  of  supervisors  of  any 

■unty  in  the  State,  by  resolution,  to  extend  and  make  applicable 

•at  act  to  any  <iounty  in  the  State. 

If  the  board  of  supervisors  of  the  county  of  Seneca  have 
ended  the  provisions  of  the  so-called  Ontario  county  act  to 
it  county,  then,  under  that  act,  the  collector  of  taxes  pays  over 
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to  the  supervisor  of  the  town  the  fund  collected  by  him  from  the 
tax  levied  upon  dogs,  which  constitutes  a  town  fund  for  the  pay- 
ment of  damages  arising  in  said  town  from  dogs  killing  or 
injuring  sheep.  The  fence  viewers  are  empowered  to  inquire 
into  the  matter,  and  examine  witnesses ;  and  if  satisfied  that 
sheep  were  killed  by  dogs,  and  in  no  other  way,  t(j  certify  such 
fact  and  the  value  of  the  sheep,  together  witii  the  amount  of 
their  fees,  which  certificate  is  presented  to  the  board  of  town 
auditors  at  their  annual  meeting,  and  that  if  that  board  is  satis- 
fied that  the  claimant  has  not  been  able  to  discover  the  owner  or 
possessor  of  the  dog  by  which  such  damage  was  done,  or  that  he 
has  failed  to  recover  his  damages  of  said  owner  or  possessor,  they 
shall  give  an  order  on  the  supervisor  of  the  town  for  the  amount 
which  they  shall  allow,  and  the  supervisor  shall  pay  the  same 
out  of  the  fund  arising  under  the  provisions  of  the  act.  If,  after 
receiving  the  amount  of  such  damage  from  the  supervisor,  the 
owner  of  the  sheep  recovers  the  value  thereof  from  the  owner  or 
possessor  of  the  dog,  he  is  required  to  refund  and  repaj'  to  the 
supervisor  the  amount  so  recovered. 

Under  the  general  statute,  applicable  to  all  counties,  the 
owner  of  any  dog  that  shall  kiU  or  wound  any  sheep  or  lamb  is 
liable  for  the  value  of  such  sheep  or  Iamb  to  the  owner  thereof. 
The  owner  of  the  sheep  that  may  be  killed  may  apply  to  any 
two  fence  viewers  of  the  town  or  assessor  of  the  city  or  ward  of 
the  city,  who  shall  inquire  into  the  matter,  examine  witnesses  in 
relation  thereto,  and  if  satisfied  that  the  sheeji  were  killeil  or 
hurt  only  by  dogs,  shall  certify  such  fact,  the  numljer  of  sheep 
killed  and  the  amount  of  damage  sustained  tlierebv  by  the 
owner.  Such  certificate  is  presumptive  evidence  of  the  facts 
contained  therein,  in  any  suit  against  the  owner  or  possessor  of 
any  dog,  under  certain  circumstances,  in  an  action  against  that 
party.  If  the  owner  or  possessor  of  the  dog  can  not  be  dis- 
covered, or  the  value  of  the  sheep  killed  or  injured  recovered 
against  the  owner  or  the  possessor  of  the  dog,  then  the  part' 
may  apply  to  the  supervisor  of  the  town  and  produce  the  certi 
cate  mentioned,  with  an  affidavit  of  his  failure  to  discover  th 
owner  or  possessor  of  the  dog,  or  to  recover  his  damages  froi 
such  owner  or  possessor  and  the  supervisor  then  shall  lay  the  san 
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before  the  board  of  supervisors  of  the  county  at  their  next  meet- 
ing. The  board  of  supervisors  shall  thereupon  issue  their  order 
upon  the  county  treasurer  for  the  amount  of  the  damage,  which 
shall  be  paid  to  the  owner  of  the  sheep,  in  the  event  that  he  has 
not  recovered  the  value  of  the  sheep  from  the  owner  or  possessor 
of  the  dog. 

I  have  referred  generally  to  the  provisions  of  the  statutes,  in 
order  to  put  you  in  possession  of  the  procedure  necessary  to  entitle 
the  owner  i>f  the  sheep  to  recover  the  value  of  the  same,  as 
well  aa  to  advise  you,  as  supervisor,  of  the  only  method  in  which 
you  should  pay  the  money  in  such  cases. 

Yours  very  truly. 

S.  W.  ROSENDALE, 

AUomey-Oeneral. 

Town  meetings  —  When  to  be  held. 
Town  moctitigs  in  coiuiti«e  of  less  than  800,000  inhabitants  should  be  held  on  the  jj 

second  Tiii'sday  in  February  unless  another  time  is  designated  by  the  board  J^ 

Attokney-Geskral's  Office,  1  -r 

Albany,  January  5,  1892.  i  t 

LoitiNc  W.  OsBOKNE,  EsQ.,  Justice  of  the  Peace,  AUanuml,  N.  Y. : 

Dkar  Sfk. —  Your  communication  of  the  fifth  instant,  request-  J 

ing  my  opinion  as  to  the  date  at  which  town  meetings  are  to  be  J 

held  in  the  several  towns  of  the  county  of  Albany,  the  board  of 
supervisors  of  said  county  having  failed  at  their  last  session  to  fix 
the  date  for  holding  the  annual  town  meetings,  duly  received. 

Prior  to  1 8'JO  the  town  meetings  in  the  several  towns  in  the 
respective  counties  in  the  State  were  required  to  be  held  on  some  ' 

day  bet^veen  the  first  day  of  February  and  the  first  day  of  May 
of  each  year,  to  be  appointed  by  the  boards  of  supervisors  of  the 
several  counties  by  resolution,  so  that  the  town  meeting  of  every 
'-jwn  in  the  county  should  be  held  on  the  same  day. 

By  ciiapter  589  of  the  Laws  of  1890,  article  H,  section  10,  it 
as  provided  that,  in  counties  containing  less  than  300,000  inhab- 
-,nta,  the  town  meetings  should  be  held  on  the  second  Tuesday 
.  February,  at  such  place  in  each  town  as  the  electors  thereof 
their  annual  town  meeting  should,  from  time  to  time,  appoint. 
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Authority  was  granted  by  this  act  to  the  board  of  supervisors  of 
the  county  to  authorize  town  meetings  to  be  held  in  separate 
election  districts,  and  also  to  fix,  by  resolution  adopteil  at  any 
annual  meeting  of  the  board,  the  time  when  the  annual  town 
meeting  in  such  counties  should  be  held,  which  should  be  on 
some  day  between  the  first  day  of  February  and  the  first  day  of 
May,  inclusive,  and  such  time,  when  bo  fixed,  should  not  be 
ehangetl  for  the  period  of  three  years. 

The  prnviaion  authorizing  the  board  of  supervisors  to  fix  the 
time  of  holding  the  annual  town  meeting  was  penuissive  merely; 
and  in  the  absence  of  any  action  of  the  board  of  supervisors  in 
fixing  tbti  time  of  holding  such  meeting,  I  think  that  the  pro- 
vision of  the  statute  requiring  the  town  meeting  to  be  held  on 
the  second  Tuesday  of  February  controls,  and  that  the  town 
meetings  in  Albany  county,  in  view  of  the  failure  of  the  board  of 
supervisors  to  act  in  the  matter,  should  be  held,  as  stated  in 
this  statute,  on  the  second  Tuesday  of  February,  18UiJ. 
Very  truly  yours. 

S.  "W.  KOSENDALE, 
Attorney-General. 

Baliol  reform  law —  When  not  applicable. 
The  "ballot  reform  law"  is  not  applicable  to  elections  held  merely  for  the 
pnqjosif  of  voting  upon  a  proposed  tax. 

Attorney  General's  Office,  } 

Albany,  JiMiu<ir\j  5,  1892.  I 
Moses  Vtau,  Esq.,  Malone,  N".  Y. : 

Dear  Sir. — Your  letter  of  January  fourth,  addressed  to  Hon. 
Frank  liice,  Secretary  of  State,  has  been  referred  to  this 
department. 

In  reply  thereto  I  beg  leave  to  state  my  predecessor,  Attorney- 
General  Tabor,  held  that  the  new  ballot  law  only  applies  to  the 
election  of  officers  and  has  no  application  to  elections  held  for 
the  pur])ose  of  passing  upon  questions  of  raising  money  bj 
taxation.  I  see  no  reason  to  differ  from  the  opinion  delivered  bj 
that  officer. 

Very  truly  yours. 

S.  "W.  KOSENDALE, 

Attorney  -  General. 


i 


Keport  of  the  Attokhey-Genekal.  53 

Ekctiont,  place  of  holding,  in  rural  districts,   in  reference   to  room 

where  liquor  has  been  sold. 
EUections  can  not  be  held  in  rooni  adjoining  a.  room  where  liquor  has  heen  sold, 
-with  a  door  or  paeeageway  bettireen  said  rooms,  within  eiiXy  Aajs  prior  to 
deetgnation  of  polling  places,  outeide  of  cities. 
Elections  may  be  held  in  a  room  in  the  second  story  of  a  building,  the 
approach  to  which  from  the  barroom  below  is  throi^h  a  hallway  and 
up  a  flight  of  stairs. 

Attobbey-Gbnebal's  Office,  ) 

Albany,  Janua/ry  7,  1892-  ) 
George  Zimmek,  Esq.,  Leyden,  N".  Y.: 

Dear  Sik. —  I  am  in  receipt  of  your  connnunication  of  the 
fifth  instant,  inclosing  diagram  of  a  certain  building  located  in 
your  town,  used  for  hotel  purposes,  and  requesting  my  opinion 
as  to  whether  or  not  it  is  legal  and  proper  to  hold  an  election 
in  that  building. 

■■  It  appears  from  the  diagram  inclosed  that,  on  the  ground 
floor  of  the  building,  is  an  office,  barroom  and  baggage-room,  a 
hallway,  with  a  door  leading  outward,  and  a  staircase  leading 
to  the  second  floor  of  the  building,  where  there  is  a  hall  where 
elections  are  held. 

Section  17,  chapter  36,  Laws  1880,  provides  that  "no  liquor, 
beer,  ale,  wine  or  spirituous  liquors  shall  be  allowed  on  any 
election  day  in  any  room  used  for  election  purposes." 

Section  3  of  chapter  321,  I^ws  of    1890,  provides  that  "all 

meetings  of  the  board  of  registry  in  each  election  district  shall 

be  held  at  the  place  designated  for  holding  the  polls  of  the 

next   ensuing  election  for  which   the   meeting  is  held,  and  no 

building  or  part  of  a  building  shall  be  so  designated,  in  any 

city,  if,  within    sixty   days   before  such  election,  intoxicating 

liquors,  ale  or  beer  shall  have   been  sold   in   any   part  of  such 

building;  and  no  room  shall  be  designated  elaewKere  if,  within 

sixty  days  before  such  designation,  any  intoxicating  liquors,  ale 

r  beei'  shall  have  been  sold  in  such  room,  or  in  any  room  ad^oin- 

ig  thereto,  %oith  a  door  or  passageway  between  the  two  rooms;  and 

o  intoxicating  liquors,  ale  or  beer  shall  be  sold  in  such  building 

a  city,  or  *n  siich  room  or  adjoining  room  elsewhere,  after  such 

)3ignation  and  before  such  election." 
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^,\:-  These  are  the  only  prohibitions  now  in  force  with  reference  to 

f..  \_^  the  sale  of  liquors  where  elections  are  held ;  and  they  do  not,  in 

'p-^l  my  opinion,  apply  to  the  place  designated  for  holding  the  election 

? ''  in  your  town,  it  being  a  rural  district,  and  the  room,  as  api>ears 

,  ,  by  the  diagram,  does  not  connect  with  the  room  in  which  liquors 

are  sold,  within  the  meaning  of  the  statutes  cited. 
Very  tmly  yours. 
:  S.  W.  ROSENDALE, 

'',  AUomey-Oeneral. 

'•  Senate,  when   in  session — Cor^rmation  of  nommation  made  by  the 

Governor. 
A  vacancy  in  the  ofitlce  of  county  judge  should  be  filled  bj  appointment  bj  the 
Governor  and  confirmation  by  the  Senate. 
)  The  Senate  is  in  Bession,  notwithstanding  a  recess  for  one  week  has  been  takeni 

Attorney -General's  Office,  i 

Albant,  Ja/nuary  11,  1S92.  f 
To  the  Governor : 

I  am  in  receipt  of  your  communication  of  the  eleventh  instant, 
requesting  my  opinion  upon  the  necessity  of  confirmation  by  the 
Senate  in  the  case  of  Mr.  Henry  PurceU,  who,  on  Friday  last, 
was  appointed  judge  of  Jefferson  county  in  place  of  Judge 
McCartin,  deceased. 
f  In  reply  thereto,  I  beg  leave  to  state :  By  section  9,  of  chapter 

859  of  the  Laws  of  1871,  provision  was  made  for  filling  vacancies 
in  the  office  of  county  judge  or  surrogate  in  any  of  tlie  counties 
of  this  State  except  New  York  and  Kings  counties. 

This  section  provided  for  an  election  at  the  next  general  elec 
tion  happening  not  less  than  three  months  after  a  vacancy  should 
occur,  and  until  any  vacancy  should  be  so  filled,  the  Governor, 
by  and  with  the  advice  and  consent  of  the  Senate,  if  the  Senate 
should  be  in  session;  or,  if  not  in  session,  the  Governor  might 
appoint  to  fill  such  vacancy,  such  appointment  to  continue  until 
and  including  the  last  day  of  December  following  such 
appointment. 

After  a  careful  examination  of  the  statute  referred  to,  and  the 
reasoning  of  the  Court  of  Appeals  in  the  case  of  the  People  v. 
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Fancher  (60  N.Y.,  28S,  295),  I  am  of  the  opinion  that  the  Senate  is 
in  session  iQ  the  contemplation  of  the  law,  and  that  the  appointment 
of  Mr.  Purcell  as  judge  of  Jeflferson  county  should  he  confimed 
by  that  body.  The  recess  taken  by  the  Senate  on  Tuesday  last 
for  one  week  was  not,  in  my  judgment,  such  an  adjournment  as 
would  autborize  a  holding  that  the  Senate  was  not  in  session ;  and 
for  th;it  reason  I  advise  that  the  appointment  should  be  acted 
upon  by  the  Senate. 

Very  respectfully  yours, 

S.  W.  ROSENDALE, 

Attorney-  Oeneral. 


State  Jioard  of  Secdth  can  not  appoint  insjiectors  to  be  paid  hy  local 
boards  —  Powers  of  local  boards — Supervisor}/  powers  of  State 
hoard. 
Local  boards  of  health  have  full  power  to  suppreea  causes  likely  to  produce 
contagion  within  their  city,  village,  or  town,  notwithstanding  auch  causes 
are  not  within  said  city,  village  or  town. 
The  State  Board  of  Health  has  Hupervisory  powers  over  local  boards  to  compel 
tlieni  to  perform  their  duties,  but  can  not  employ  inspectors  to  be  paid  by 
local  boards. 

Attorney  Genebal's  Office,  i 

Albany,  January  12,  1892.  f 
Hon.  Lewis  Balch,  Secretary  of  State  Board  of  Health  : 

Dear  Sib. — Your  letter  addressed  to  my  predecessor,  request- 
ing the  opinion  of  this  department  as  to  the  power  of  the  State 
Board  of  Healtt  to  appoint  an  inspector  or  inspectors,  to  be  paid 
by  tlie  local  boards  of  health  for  whom  they  act,  the  inspectors 
to  havt;  power  to  go  outside  the  jurisdiction  of  the  local  boards 
they  serve  under,  and  examine  into  the  condition  of  dairies, 
slaughter  bouses  and  places  supplying  food  to  the  cities  near 
them,  has  just  been  brought  to  my  attention. 

Section  10  of  the  act  of  1880,  chapter  322,  authorizes  the 
tate  Board  of  Health,  from  time  to  time,  to  engage  suitable 
arsons  to  render  sanitary  aid  and  services  and  to  make  and  super- 
se  practical  and  scientific  investigations  and  examinations 
quiring  expert  skill,  and  to  report  relative  thereto. 
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I  do  not  find  any  other  portion  of  the  statute  that  would 
to  authorize  the  appointment  of  inspectors  to  perform  the  duties 
referred  to  in  your  letter ;  and  whUe  any  construction  of  the 
statute  that  would  extend  the  beneficial  objects  sought  to  be 
attained  by  the  same  should  prevail,  I  think  that  the  power  to  act, 
in  cases  of  the  character  mentioned  by  you,  exists  in  the  local 
boards  of  health. 

The  power  granted  by  the  act  of  1885,  chapter  270,  to  local 
boards  of  health,  to  guai-d  against  the  introduction  of  contagious 
and  infectious  diseases,  by  the  exercise  of  proper  and  vigilant 
medical  inspection  and  control  of  aU  persons  and  things 
arriving  in  the  city,  village  or  town  from  infected  places,  or 
whieh./'o/'  anycaitse,  are  liable  to  communicate  contagion,  and  to 
Teceive  and  examine  into  the  nature  of  complaints  made  by  any 
of  the  inhabitants,  concerning  nuisances  or  cause  of  danger  or 
injury  to  life  and  health,  ■miihinthe  liwdts  of  its  Jurisdiction;  to 
enter  upon  or  within  any  place  or  premises  where  nuisances  or 
conditions  dangerous  to  life  and  health  are  known  or  believed  to 
exist  and  by  appointed  persons  or  members  to  inspect  and  exam- 
ine the  same,  and  to  order  the  inspection  and  removal  of  condi- 
tions detrimental  to  life  and  health,  is  very  broad,  and  if  exer- 
cised \v(]uld  seem  to  provide  a  remedy  for  cases  of  the  character 
mentioned  by  you. 

Should  a  case  exist  in  a  town  adjoining  a  city  where  the  dairies 
supplying  mUk  to  the  city  are  in  such  condition  as  to  he  liable  to 
comraiinicate  contagion,  or  to  endanger  the  public  health,  the 
local  board  of  the  town  should  act. 

Should  the  product  of  the  dairy  be  delivered  in  a  city  from  an 
adjoining  town,  the  board  of  health  of  the  city  should  act  so  as 
to  guard  against  the  introduction  of  contagious  and  infectious 
diseasOK,  to  the  inhabitants  of  the  city,  by  the  inspection  and 
control  of  the  articles  so  brought  to  the  city. 

The  supervisory  powers  of  the  State  Board  of  Health  over  local 
boards  to  compel  a  compliance  with  the  provisions  of  law,  afford 
ample  remedy  to  protect  the  life  and  health  of  the  inhabitants  of 
the  various  localities. 

The  right  to  employ  assistants  to  carry  the  law  into  effect  is 
granted  to  local  boards,  and  the  power  is  ample  to  obtain  the 
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same  result  that  could  be  obtained  by  the  appointment  of  an 
expert  in  the  uianner  suggested. 

The  Legislature  having  provided  the  means  to  accomplish  the 
purpose  through  the  local  boards  of  health,  and  having  omitted 
to  grant  to  the  State  Board  of  Health  the  power  to  appoint 
inspectors  and  make  their  compensation  a  charge  on  the  various 
towns  and  cities,  I  am  of  the  opinion  that  the  State  board  can 
not  appoijit  inspectors  for  the  purpose  indicated  io  your  letter,  as 
the  statute  now  stands. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

A  ttomey-  G&neral. 


Ej-.cise  commissioners — Heguirements  of  ballots  for. 
Excise  commiRsioners  must  be  voted  for  on  a  ballot  separate  from  that  for 

other  town  officers. 
Such  ballots  shall  be  indorsed   "eicise"   and  deposited  in  a  separate   box 

marked  "  excise." 
Such  ballots  shall  be  in  Bubotaatiallj  the  eame  form  as  other  official  ballots. 
Attoknet-General'b  Office,  } 

Albany,  -/anuary  15,  1892.  i 
F.  B.  S^inn,  Ownisteo,  iV".  Y.: 

Dear  Sir. —  Your  letter  of  the  twelfth '  instant,  addressed  to 
Hon.  H.  E.  Buck,  Assembly  Chamber,  has  been  referred  to  this 
department,  asking  for  information  as  to  the  style  of  printing 
excise  ballots. 

In  reply  thereto  I  beg  leave  to  state  that,  by  chapter  296, 
Laws  of  1891,  the  names  of  candidates  for  the  office  of  excise 
commissioner  are  required  to  be  printed  on  a  different  ballot 
from  the  one  containing  the  names  of  candidates  for  other  town 
offices. 

Such  ballots  shall  be  indorsed  "  excise,"  and  deposited,  when 
voted,  in  a  separate  ballol^box,  to  be  marked  "  excise." 

The  ballots  shall  be  furnished  by  the  clerk,  as  the  other  ballots 
are,  and  shall  be  substantially  in  the  same  form,  but  not  less  than 
six  inches  long. 
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This  provision  of  the  statute,  as  you  will  observe,  requires  the 
ballots  to  be  not  less  than  six  inches  in  lengtli,  and  in  substan- 
tially the  same  form  as  the  official  ballot,  and  indorsed  "  excise." 
Very  truly  yours. 

S.  W.  EOSENDALE, 

Atttirney-General. 


Tbvm  tneetinfft  by  eUcCion  dUtricta  —  Who  may  preside. 
A  board  of  supeirisore  maj  designate  the  inepectors  of  eleL'tion  to  conduct  town 
meetmgs  held  by  election  districts. 

Attorney-General's  Offick,  i 

Albany,  January  15,  1892.  ( 
Hon.  A.  J.  McCoRMicK,  care  Supervisors'  Clerk,  AVnon,  N.  Y. : 
Deab  Sir. — In  reply  to  your  verbal  request  for  my  opinion  as  to 
the  powers  of  boards  of  supervisors  to  provide  that  the  inspectors 
of  election  of  the  several  districts  shall  hold  and  conduct  the 
town  meetings  or  election  in  those  towns  in  which  such  town 
meetings  or  election  are  held  by  election  districts.  I  would  advise 
you  that,  in  my  opinion,  they  have  such  power. 
Very  truly  yours. 

S.  W.  ROSENDALE, 

A  ttorri  ey-  Ge^\«ral. 


Town  appropriations —  When  to  be  by  ballot — BaHots  to  be  furnished. 
Town  appropriatioDB  of  $600  or  less  may  be  voted  on  viva  voce ;  if  in  excess  of 
that  sum  such  rote  muat  be  by  ballot.    Ballots  therefor  should  be  furnished 
by  the  town  clerk. 

Attorn ey-G-eneral's  Office,  i 

Albany,  January  15, 1S92,  \ 
MoBEs  ViAo,  Esq.,  Malone,  JV.  Y. : 

Dear  Sib. —  In  reply  to  your  letter  requesting  my  opinion  a 
to  whether  or  not  the  provisions  of  chapter  .5(19,  Laws  of  1890, 
would  prevail  over  the  provisions  of  chapter  341,  Laws  of  1890 
with  reference  to  appropriations  by  town  meetings,  1  beg  leavi 
to  state :  In  my  judgment  the  two  statntes  may  stand  together 
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The  provisions  of  chapter  669,  require  votes  in  town  meetings 
upon  propositions  to  raise  money  or  incur  any  town  liability 
exceeding  $500  to  be  by  ballot.  If  for  $500  or  less,  the  vote 
may  be  viva  voce,  unless  a  ballot  is  required  by  the  law  authoriz- 
ing the  expenditure. 

Chapter  341  of  the  Laws  of  the  same  year  made  provision  for 
the  furnishing  of  ballots  by  the  town  clerk  and  giving  notice  of 
any  proposed  appropriation ;  so  that  the  ballots  may  be  furnished 
by  the  town  clerk,  as  provided  for  in  chapter  341  in  those  cases 
in  which,  by  chapter  569,  Laws  of  the  same  year  (1890),  votes  in 
town  meeting  are  required  to  be  taken  by  ballot. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney-  General. 


Appropriation    out   of  the  Free    School  Fund  for  fees  of  county 

treasurer. 

The  annual  appropriation  out  of  the  Free  School  Fund  for  fees  of  county  treas- 
urers does  not  go  to  increase  the  fees  of  county  treasurers,  but  is  a  mere 
transfer  of  moneys  from  one  State  fund  to  another. 

Attobney-Genebal's  Office,  \ 

Albany,  Ja/aua/ry  16,  1892.  j 

E.  E.  Kbiegsman,  Esq.,  Coxmt/y  Treasurer,  Schenectady,  N,  Y. : 

Deab  Sib. —  I  am  in  receipt  of  your  communication  of  the 
thirteenth  instant,  requesting  my  opinion  as  to  whether  or  not 
the  appropriation  annually  made  by  the  Legislature  out  of  the 
Free  School  Fund,  for  the  fees  of  county  treasurers,  for  receiving 
and  disbursing  State  school  moneys,  is  a  fee  of  county  treasurers 
additional  to  the  fee  granted  by  chapter  110,  Laws  1871. 

In  reply  thereto  I  beg  leave  to  state  that,  by  the  act  of  1871, 
provision  was  made  for  the  fees  of  county  treasurers,  in  a  dual 
capacity :  First.  Fees  were  allowed  for  receiving  and  paying  out 
)ney  belonging  to  the  county ;  secondly,  fees  for  receiving  and 
jdng  over  money  belonging  to  the  State  in  no  case  to  exceed 
)  sum  of  $500. 

The  provision  in  the  general  appropriation  act  annually,  of 
3ney  out  of  the  Free  School  Fund,  for  the  fees  of  county  treas- 
3rs,  is  merely  an  appropriation  from  one  State  fund  to  another 
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State  fund,  for  the  purpose  of  allowing  the  State  authorities  to 
charge,  jib  against  one  fund,  a  proportionate  share  of  the 
expense;!  of  receiving  and  paying  over  by  county  treasurers  of 
the  StlixU)  moneys  collected  by  them,  and  does  not  increase  the 
fees  of  uiiuuty  treasurers,  as  prescribed  by  the  act  of  1871. 
Tours  very  truly. 

S.  W.  ROSENDALE, 

Atioi  ^ney-  General. 

Tbtnn  auditors  —  JRow  a^eded  by  the  General  7'oiru  Law  of  1890. 
Town  aiiiliroiB  elected  under  chapter  G85,  Laws  of  1886,  were  not  legislated  oat 

of  oftit  e  by  the  General  Town  Law  of  1890. 
The  towns    liave  a    right    to    detenuine    whether   town    auditors    nhall    be 
eleeteil.  and  in  the  absence  of  such  determination  the  town  hoard  shall 
net  an  iiiiditors. 

Attorney-Genera l'h  Office,  j 

Albany,  Jam-uary  1*5,  1892.  f 
Wii.i.AKD  KoBiNsoN,  Esq.,  Fort  Edward,  N.  Y. : 

Dear  Sir.  —  Your  request  for  the  opinion  of  this  depart- 
ment upon  the  question  as  to  whether  or  not  the  auditors 
of  thetinvnof  Fort  Edward,  elected  under  chapter  585,  Laws 
188t5,  were  legislated  out  of"  office  by  chapter  5f}9,  Laws  1890, 
dnly  recL'tved. 

In  reply  I  beg  leave  to  state :  Section  172  of  chapter  569, 
Laws  of  1890,  ia  permissive  in  character,  allowing  the  electors  of 
the  toivn,  in  compliance  with  the  provisions  of  that  section,  to 
elect  a  hoard  of  town  auditors.  Other  provisions  of  the  same 
act  recoynize  the  town  board  as  the  board  of  town  auditors,  and 
in  the  Jihsence  of  action  by  the  town  under  section  172,  towns 
were  m  ii  required  to  elect  a  town  board  of  auditors,  but  were 
aimpiy  ]".Tinitted  to  do  so. 

Sectiuii  232  of  the  same  act  provided,  in  substance,  that  the 
term  of  nffice  of  any  town  officer  elected  before  the  provision 
of  that  act  should  apply,  should  not  be  affected  by  the  act ;  anf 
the  construction  to  be  placed  upon  the  act  was  further  provid 
for  by  wtetion  241  of  the  same  act. 

I  am  iiC  the  opinion,  therefore,  that  the  boaid  of  town  auditc 
elected  in  the  town  of  Fort  Edward  were  not  legislated  out 
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office  by  the  act  of  1890,  but  the  town  had  a  right,  under  section 
232,  t«  determine  whether  or  not  the  board  of  towti  auditors 
shall  be  elected ;  and,  in  the  absence  of  such  determination,  that 
the  town  baard  then  act  *s  the  board  of  town  auditors  of 
said  town. 

Tours  very  truly. 

S.  W.  ROSENDALE, 

A  ttomey-  Oensral. 

Overseers  of  the  poor  —  their  number  and  length  of  term. 
TownH  may  choose  whether  they  shall  have  one  or  two  overseers  of  the  poor. 
If  one  overseer  ia  chosen  his  term  is  for  one  yew.    If  two  overseers  are 
chosen  their  termB  are  for  two  yean,  one  overseer's   term  expiring  each 

Attoknkt-General's  Okfice,  I 

Albany,  Janvm^  18,  1892.  { 
"Wallace  Suite,  Esq.,  Canastota,  N.  Y.  : 

Deae  Sir. — Your  letter  of  the  fifteenth  instant,  requesting  my 
opinion  as  to  the  form  of  ballots  under  the  provisions  of  the  Town 
Law  of  1890,  for  the  office  of  overseer  of  the  poor,  duly  received. 
In  reply  thereto  I  beg  leave  to  state  that  the  electors  of  each 
town  may  determine  by  resolution  whether  they  will  elect  one  or 
two  overseers  of  the  poor.  If  one  overseer  is  determined  upon, 
he  shall  be  elected  annually,  and  hold  office  for  one  year.  If  two 
overseers  of  the  poor  are  determined  upon,  then  two  overseers 
shall  be  elected  for  the  terms  of  one  and  two  yeare  respectively, 
and  each  elector  shall  designate  on  his  ballot  the  person  nominated 
for  the  term,  one  or  two  years.  Thereafter  one  overseer  of  the 
poor  only  for  the  full  term  shall  annually  be  elected,  who  shall 
hold  his  office  for  two  years. 

As  you  wiE  observe  from  the  reading  of  the  statute,  it  was  the 
intention  of  the  Legislature  to  provide,  if  the  electors  so  deter- 
mined, for  two  overseers  of  the  poor  in  a  town,  one  of  whom 
'  ould  go  out  of  office  each  year,  and  the  person  elected  in  the 
ice  of  such  person  whose  term  expired  should  hold  one  year 
7ond  the  t«rm  of  the  officer  then  in  office. 
Tours  very  truly. 

S.  W.  KOSENDALE, 

Attorney-  General. 
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Toitm  meetings —  Overseers  of  tfie  poor — Town    auftitors — -  When 

Town  Law  went  into  effect. 
Town  meetiiigs  should  be  held  on  second  Tuesday  of  February,  unleaa  other- 
wise directed  by  the  board  of  BupervisorB. 
Towns  may  choose  either  one  or  two  overeeera  of  the  poor,  which  ever  they 

determine  upon. 
TowD  auditors  may  be  chosen  by  a  town  on  determination  tn  that  effect  at  a 
town  meeting  on  application  of  twenty  freeholders.    In  absence  of  such 
determination  the  town  board  acts  as  a  hoard  of  town  auditors. 
The  "  Town  Ia.w  "  went  into  effect  in  March  or  May,  1891,  according  to  time  of 
holding  town  meetings. 

Attoknet-Genekal's  Office,  i 

Albant,  Jwmiary  Iti,  1892.  j 
W.  J.  Havekly,  E8q.,  West  Berne,  N.  Y. : 

Beab  Sib. — Your  letter  of  the  eleventh  instant,  requesting  my 
construction  upon  the  statute  of  1890,  upon  several,  questions  set 
forth  in  your  letter,  duly  received. 
In  reply  thereto  I  beg  leave  to  state  : 

With  reference  to  the  first  question,  as  to  the  time  for  holding 
town  meetings  in  Albany  county,  I  have  heretofore  written 
an  opinion  to  the  effect  that  the  board  of  supervisors  of  the 
county  of  Albany  having  failed  to  fix  a  time  for  the  holding  of 
the  annual  town  meetings,  the  town  meetings  should  be  held  on 
the  second  Tuesday  of  February,  1892. 

As  to  the  second  question  suggested  by  you,  as  to  the  term  of 
office  of  overseers  of  the  poor,  the  statute  provides  that  one  or 
two  overseers  of  the  poor  shall  be  elected  at  the  annual  town 
meeting  in  each  town.  If  only  one  overseer  of  the  jKXjr  be 
determined  upon  as  the  number  to  be  elected  by  the  electors  of 
the  town,  such  officer  shall  hold  his  office  for  one  year.  If  two 
overseers  of  the  poor  are  determined  upon,  then  two  overseers 
of  the  poor  shall  be  elected  for  the  terms  of  one  and  two  years 
respectively ;  and  each  elector  shall  designate  on  his  ballot  the 
person  intended  for  the  term,  one  or  two  years,  and  the  person 
having  the  greatest  number  of  votes  for  such  term  so  designatec 
shall  be  deemed  duly  elected,  and  shall  hold  his  oitice  for  tht 
term  so  designated.  Thereafter  one  overseer  of  the  poor  only 
for  the  full  term  shall  annually  be  elected,  who  shall  hold  his 
office  for  two  years. 
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As  to  tlie  third  questioa,  whether  or  not  the  electors  of  the 
town  can  choose  to  elect  town  auditors,  the  statute  permits  the 
electors  of  the  town,  on  the  application  of  twenty  freeholders,  at 
any  annual  town  meeting,  to  determine  by  ballot  whether  there 
shall  be  a  board  of  town  auditors  elected  in  and  for  the  town, 
independent  of  the  town  board.    (Sec.  172.) 

The  failure  of  the  town  to  elect  town  auditors  in  the  spring  of 
1891,  ditl  not  affect,  in  my  judgment,  the  action  of  the  town 
board  in  auditing  the  accounts  against  the  towH  for  that  year. 

Ton  are  m  error  in  believing  that  the  law  did  not  go  into 
effect  until  1892.     The  act  took  effect  in  March  or  May,  accord- 
ing to  the  time  of  holding  town  meetings,  in  1891, 
Very  truly  yours. 

S.  "W.  ROSENDALE, 

A  ttorn  ey-  G&neral.. 

Toien  appropriations  —  How  voted  ort. 
An  appropriiition  by  a  town  of  $500  or  less  shall  be  voted  on  viva  voce ;  if  in 
esfess  of  that  sum,  by  ballot- 

Attoknet-General's  Office,  i 

Albany,  Janua/ry  18,  1892.  \ 
H.  D.  Stevess,  Esq.,  Malone,  N.  Y.  : 

Dear  Sir. —  Tour  letter  of  recent  date  was  received  by  me  on 
the  tenth  instant ;  important  official  engagements  havo  [u'cvented 
an  earlier  reply  to  the  same, 

Cha|itfr  296,  Laws  1891,  section  39,  amends  the  Ballot  lieform 
Law  and  covers  generally  the  questions  asked  in  your  letter. 
That  section  makes  provision  for  tiie  election  of  town  officers, 
requires  the  ballots  to  be  furnished  and  to  be  in  substantially  the 
same  form  as  the  ballots  required  by  the  General  Election  Law  and 
contains  directions  as  to  the  indorsements  thereon.  The  size  of 
the  ballots  for  excise  commissioners  is  prescribed  and  the  number 
f  ballots  to  be  furnished  is  stated  in  the  same  section.  1  assume 
*iat  your  attention  has  not  been  called  to  this  amendment  and 
lat  a  reading  of  the  same  will  enable  you  to  properly  prepare 
ae  ballots  for  town  meeting.  It  will  facilitate  you  if  you  will 
rocure  the  session  laws  and  examine  the  section. 
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Appropriations  of  money  of  |500  or  leas  may  be  voted  viva 
voce  in  the  absence  of  some  law  requiring  an  appropriation  by 
ballot.  (Sec.  33,  chap.  562,  Laws  of  1890.)  Should  the 
appropriation  exceed  $500,  the  same  should  be  voted  for  by  ballot, 
(Chap.  3il,  Laws  1890.) 

Very  truly  yours. 

S.  W.  EOSENDALE, 

A  ttorney-  General. 

Savings  banks — StaU  bonds. 
Savinge  banks  ratiy,  under  the  facte  stated,  inveet  in  the  bonds  of  tbe  State  of 
Colorado.  The  reaistance  by  a  State  of  the  payment  of  its  alleged  iudebt^ 
edness  on  the  ground  that  such  alleged  indebtedness  is  illegal,  is  not  such 
a  default  in  (he  payment  of  its  debts  aa  would  prevent  a  savings  bank  of 
this  State  from  investing  in  its  bonds. 

Attoenet-Gehekaj.'s  Office,  ) 

Albany,  January  19,  1892.  f 
Hon.   flHA.ELE9    M.    Prestoh,    Supermtendent    of  the   Banking 
Department : 

Deae  Sie. — -I  am  in  receipt  of  your  communication  of  the 
twelfth  instant,  requesting  my  opinion  as  to  whether  bonds 
issued  by  the  State  of  Colorado,  under  the  law  known  as  House 
Bill  No.  !i(i8,  approved  March  26,  1891,  maturing  in  1907,  are 
legal  investmenta  for  savings  banks  of  this  State. 

In  reply  thereto  I  beg  leave  to  state :  The  banking  laws  of 
this  State,  as  amended  by  chapter  525,  Laws  of  1890,  provide 
that  the  ti'astees  of  any  savings  bank  may  invest  the  money 
deposited  tlierein,  and  the  income  derived  therefrom,  in  the  stocks 
or  bonds  or  interest-bearing  obligations  of  any  State  in  the 
Union  that  has  not,  within  ten  years,  previous  to  making  such 
investment  by  such  corporation,  defaulted  in  the  payment  of  any 
part  of  either  principal  or  interest  of  any  debt  authorized  by  any 
Legislature  of  such  State  to  be  contracted. 

The  Constitution  of  the  State  of  Colorado,  article  XI,  section 
5,  permits  the  creation  of  a  debt  by  law  for  the  erection  of 
public  buildings,  not  exceeding  in  the  aggregate  three  mills  on 
each  dollar  of  the  valuation  of  the  property  therein,  provided 
that  such  law,  before  going  into  effect,  shall  be  ratified  by  the 
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vote  of  a  majority  of  the  qualified  electors  of  the  State  as  shall 
vote  thereon  at  a  general  election,  under  such  regulations  as  the 
General  Assembly  may  prescribe. 

The  same  article  of  the  Constitution  prohibits  the  State  of, 
Colorado  from  pledging  the  credit  of  the  State  in  certain  matters 
therein  referred  to,  but  permits  the  contraction  of  a  debt  or  loan 
for  the  erection  of  public  buildings  for  the  use  of  the  State  ;  such 
debt,  when  contracted,  to  be  irrepealable  until  the  investment 
therein  provided  for  shall  have  been  fully  paid  or  discharged,  and 
specifying  the  purpose  to  which  the  fund  so  raised  shall  be 
applied,  and  provide  for  the  levy  of  a  tax  sufficient  to  pay  the 
interest  on  and  extinguish  the  principal  of  such  debt,  within  the 
time  limited  by  such  law  for  the  payment  thereof. 

In.  1883  an  act  was  passed  by  the  Legislature  of  the  State  of  ' 
Colorado,  ^vhich  was  chapter  13  of  the  Genei^l  Stjitutes  of  the 
State,  to  ])rovide  for  the  creation  of  a  bonded  indebtedness  on 
behalf  of  the  State  in  the  amount  of  $!}00,000  to  aid  in  the  erection 
of  a  capitol  building  in  the  city  of  Denver,  and  for  a  submission 
iif  the  question  to  a  vote  of  the  qualified  electors  of  the  State. 

This  bill  made  provision  for  submitting  to  the  vote  of  the 
qualified  electors  of  the  State  at  the  general  election  occurring  in 
November,  1883,  for  their  ratification  or  rejection,  a  proposition 
to  create  a  bpnded  indebtedness  on  behalf  of  the  State,  under  the 
provisions  of  the  Constitution,  to  which  reference  has  been  made; 
the  boiiiN  to  be  interest-bearing  securities,  and  the  proceeds 
from  the  .s;ile  thereof  to  be  used  in  the  erection  of  a  State  capitol 
building  in  the  city  of  Denver.  The  bill  also  made  provision  for 
the  mode  of  taking  the  sense  of  the  qualified  electors  upon  the 
qnestion,  the  form  of  ballot  and  canvass  of  votes,  and  created  a 
commission  for  the  purpose  of  carrying  out  the  provisions  of  the 
"  act,  to  consist  of  the  Governor  of  the  State,  the  Secretary  of 
State,  State  Treasurer  and  State  Auditor. 

Provision  was  also  made  With  reference  to  the  form  of  bonds 
be   issued   thereunder,  for   the   raising  of  money  to  pay  the 

'ierest  thereon,  and  the  creation  of  a  sinking  fund  towards  the 

ynient  of  the  principal. 

The  act  also  contained  a  provision  that  the  same  should  not  be 

isel,   iimendal  or  repealed  until  the  total  amount  of  the 
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indebtedness  provided  for  was  fully  paid  and  discharged;  and  in 
that  respect  was  a  compliance  with  the  provisions  of  the  Consti- 
tution of  that  State. 

In  1891,  another  bill  was  passed,  known  aa  House  Bill  No. 
368,  which  was  "An  act  to  provide  for  the  creation  of  an  addi- 
tional bonded  indebtedness  by  the  State,  to  the  amount  of 
$300,000,  to  aid  in  the  construction  of  the  State  capitol  building." 

This  act  provided  for  submitting  to  the  vote  of  the  (jualified 
electors  of  the  State,  at  the  general  election  occurring  in  Kovember, 
1891,  for  their  ratification  or  rejection,  a  proposition  to  create  a 
bonded  indebtedness  of  the  State,  to  the  amount  of  |300,000, 
additional  to  the  indebtedness  of  $300,000  which  had  been 
authorized  under  the  act  of  February,  1883,  and  for  the  issuing 
of  bonds  thereunder,  substantially  in  the  same  form  that  was 
provided  by  the  act  of  1883. 

The  biU  made  general  provision  with  reference  to  the  issuing 
of  the  bonds,  the  form  of  the  same,  the  manner  of  payment  of 
interest  thereon  and  the  creation  of  a  sinking  fund  for  the  pay- 
ment of  the  principal,  and  complied  with  the  general  require- 
ments of  the  Constitution,  to  which  I  have  already  called  atten- 
tion. 

The  only  evidence  that  is  presented  to  me  as  to  whether  or 
not  the  act  of  1883,  referred  to,  was  approved  by  the  qualified 
electors  of  the  State  of  Colorado,  is  the  recitation  in  the  act  of 
1891  that  the  bonds  to  be  issued  under  the  latter  act  were  to  be 
additional  to  the  indebtedness  heretofore  authorized  by  the  qual- 
ified electors  under  the  act  approved  in  1883. 

This  would,  I  assume,  be  sufficient  to  authorize  a  holding  that 
the  electors  of  the  State  of  Colorado  had  consented,  by  proper 
vote,  to  issue  the  bonds  permitted  by  the  act  of  1883. 

As  to  what  the  result  of  the  question  presented  to  the  electors 
of  the  State  at  the  November  election  in  1891  was,  whether  they 
ratified  or  rejected  the  proposition  to  create  the  bondeil  indebt 
edness  referred  to  in  that  act,  no  evidence  has  been  presented  U 
me. 

Assuming,  however,  that  the  electors  of  the  State  of  Colorado 
did,  by  a  proper  vote,  ratify  the  proposition  to  create  tiie  bonded 
indebtedness  contemplated  by  that  act,  the  next  question  that 
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arises  is  as  to  whether  or  not  the  -State  of  Colorado  has  defaulted 
in  tlie  payment  of  any  part  of  either  principal  or  interest  of  any 
debt  authorized  by  any  Legislature  of  such  State  to  be  con- 
tracted, within  ten  years  last  past. 

For  thi:  purpose  of  determining  this  question,  I  have  made  a 
somewhat  careful  examination  of  the  financial  condition  of  the 
State  of  Colorado  at  the  present  time. 

There  lias  been  presented  to  me  a  statement  showing  that  the 
totjil  indebtedness  of  the  State,  on  the  4th  of  January,  1892, 
was  $2, my, 519. 13.  This  indebtedness  was  made  up  of  warrants 
amounting  to  the  sum  of  $1,502,519.13.  The  remaining  $600,000 
ceni])rises  the  bonds  issued  under  the  act  of  1883,  and  bonds  in 
course  of  delivery,  presumably  issued  in  pursuance  of  the  act  of 
1891.  •       . 

The  statement  also  shows  that  there  was  cash  in  the  tre^ury 
to  the  amount  of  |573,799.10;  bonds,  not  delivered,  $300,000, 
presiimalily  the  bonds  to  be  issued  under  the  act  of  1891,  leaving 
a  deficiency  of  $1,328,728.03. 

As  against  that  amount,  there  is  held,  as  appears  by  the  same 
statement,  as  an  investment  for  account  of  the  various  funds  of 
the  Stare,  in  the  State  treasury,  warrants  and  bonds  to  the  amount 
of  $1,^T:!,453.14,  Embraced  in  the  total  indebtedness  of  the  State, 
in  the  item  of  $2,102,519,13,  are  warrants  outstanding  to  the 
amount  of  $1,502,519.13,  and  such  warrants  have  been  outstand- 
ing against  the  State  of  Colorado  since  a  time  prior  to  the 
year  ISST. 

It  is  eoTi  tended  that  a  certain  amount  of  the  warrants  outstand- 
ing are  not  legal  obligations  against  the  State,  because  the  same 
are  alleged  to  have  been  procured  fraudulently;  and  the  question 
arising  in  regard  thereto  is  now  in  the  courts  at  the  suit  of  the 
holders  of  those  warrants, 

A  letter  from  the  Attorney-General's  office  of  the  State  of 
"  'lorado,  under  date  of  January  2,  1892,  states  that  there  is  not 

tstanding  a  single  warrant  in  excess  of  the  constitutional  Umit; 

!,t  at  the  end  of  the  fiscal  year  1888  something  over  $600,000 
warrants,  which  were  drawn  on  appropriations  that  exceeded 
'  amount  of  revenue  of  each  year,  existed,  but  that  such  war- 
ts were  now  owned  by  the  State  and  were  now  invested  in  the 
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school  fund ;  that  the  only  warrants  and  indebte<lnf'ss  of  the  State 
of  Colorado  about  which  there  is  any  question  is  about  $15fi,Uiiii  of 
warrants  which  the  State  refuses  to  pay;  that  if  the  court  shall 
decide  that  the  State  must  pay  them  the  money  is  ready  in  the 
treasury,  and  has  been  for  a  long  time,  wherewith  to  jiay  them  in 
full  with  interest,  and  that  funds  exist  from  whicli  any  warrant 
or  obligation  outstanding  against  the  State  may  be  paid  at 
any  time. 

This  statement  of  the  Attorney-General  is  concniTed  in  by  the 
Treasurer  of  the  State,  and  appended  to  the  letter  is  a  certificate 
bv  the  State  Treasurer  that  he  holds  in  the  treasury  the  sum  of 
$150,544.1*!  for  the  purpose  of  paying  the  so-called  contested 
warrants  of  the  State,  in  the  event  (ihat  the  courts  decide  tiiem 
to  he  legal  warrants. 

It  thus  appears  that  certain  warrants,  to  the  amount  of  about 
iil'>0,000,  have  been  issued  by  the  State  of  Colorado,  ivliich  are 
outstanding  and  a  failure  to  pay  either  principal  or  interest 
thereon  exists  on  the  part  of  the  State.  The  attitmle  of  the  State 
authorities  is  that  such  warrants  are  not  a  legal  charge  against 
the  State  and  were  not  issued  for  any  debt  authorized  by  the 
Legislature  of  the  State. 

A  construction  of  that  portion  of  our  statute,  "  defaulted  in 
the  payment  of  any  part  of  either  principal  or  interest  ot  any 
debt  authorized  by  any  Legislature  of  such  State  to  be  contracted,"' 
becomes  necessary. 

It  would  be  a  strained  construction  of  the  statute  to  (.'laini  that 
this  clause  would  prevent  a  State  from  defending  itself  against  an 
debt,  or  interposing  in  good  faith  objections  to  wai'rants 
to  be  issued  in  violation  of  the  Constitution. 

The  right  of  the  General  Assembly  of  the  State  of  Colorado  to 
create  a  debt  against  the  State  presupposes  a  conijiliauce  with 
the  requirements  of  the  Constitution  of  that  State.  The  (ienei'al 
Assembly  could  not  create  a  debt  against  the  State  which  was 
prohibited  by  the  Constitution. 

This  question  was  determined  by  the  judiciary  of  that  State, 
in  an  opinion  to  the  Governor,  delivered  upon  his  I'equest,  in  the 
Matter  of  Appropriations  {13  Colorado,  316). 
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The  State  of  Colorado  now  claims  that  the  issue  of  the  warrants 
to  the  extent  of  $150,000  was  unlawfnl,  and  is  defending  the 
attempted  enforcement  of  the  same. 

Ill  the  event  that  a  debt  not  authorized  by  the  Constitution 
was  attempted  to  be  created  by  the  General  Assembly,  the  action 
of  the  State  authorities,  in  resisting  the  same  upon  that  ground, 
could  scarcely  be  construed  as  a  default  by  the  State  in  the  pay- 
ment of  a  debt  authorized  to  be  contracted.  In  this  case 
liability  for  the  amount  of  the  warrants  is  denied.  The 
fact  that  the  debt  exists  against  the  State  is  an  issue  pending  in 
the  State  of  Colorado;  that  the  debt  for  which  the  warriints 
were  issued  was  authorized  by  the  Constitution  of  tliat  State  is 
questioned  and  the  position  of  the  State  authorities  in  defending 
against  the  alleged  invalid  claim  is  opposed  to  the  i<lea  that  the 
debt  was  one  authorized  by  the  General  Assembly  and  the  Con- 
stitution of  that  State. 

A  State  can  not  be  said  to  have  defaulted  in  the  payment  of 
either  principal  or  interest  of  any  debt  until  such  time  as  the 
claim  matures  into  an  obligation  against  the  State,  either  by  the 
terms  thereof,  or,  in  case  of  a  contest,  by  a  decree  sustaining  the 
validity  of  the  same  and  a  subsequent  default  in  the  payment 
thereof. 

The  statutes  of  our  State  are  strict  as  to  the  investments  that 
the  trustees  of  savings  banks  may  make  of  the  mone\'s  intrusted 
to  their  care.  But  in  a  case  like  the  present  one,  wliere  the 
finances  of  the  State  are  assumed  to  be  in  good  condition,  and  so 
small  an  amount  of  the  State's  indebtedness  is  questifined.  with 
funds  iield  to  satisfy  the  contested  claims,  care  should  be 
exercised  that  reflection  may  not  be  cast  upon  the  credit  of  the 
State. 

Assuming  the  finances  of  the  State  of  Colorado  to  be  in  the 
condition  represented  to  me,  and  that  no  other  claims  are  out- 
handing  unpaid  against  the  State,  and  the  facts  as  presented,  I 
m  of  the  opinion  that  tlie  State  of  Colorado  has  not,  within  ten 
aars,  defavlted  in  the  payment  of  either  principal  or  interest  of 
ly  debt  authorized  by  the  Legislature  of  said  State  to  be  con- 
acted,  within  the  meaning  of  our  statute;  and  if  tlic  proivised 
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iflsue  of  bonds  under  the  a«t  of  1891  was  ratified  by  the  electors 
of  said  State,  as  provided  for  in  the  act  of  the  General  Assembly, 
I  see  no  legal  objection  to  savings  banks  of  the  State  of  New 
York  investing  in  such  bonds. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

A  ttom  ey- Gene  ml. 


Excise  commissioners  — BaUots  for. 
Paater  ballots  may  be  used  in  voting  for  excise  commieBionera, 

AlTOKNICY-GKNERAL'e    OfFICE,  | 

Albany,  Jamiary  22,  1892.  I 
B  A   DwioHT,  Esq.,  Adams,  N.  Y.: 

Dfar  Sir. —  Your  letter  of  the  twentieth  instant.  rei]uesting 
m\  opinion  as  to  the  form  of  voting  on  the  question  of  license  at 
tow  n  election,  duly  received. 

In  reply  thereto  I  beg  leave  to  state  that  the  Ballot  Law,  as 
amended  by  chapter  2%,  Laws'1891,  section  38,  makes  provision 
with  reference  to  the  form  of  ballots,  etc.,  upon  the  subject  of 
excise,  and  I  know  of  no  reason  why  parties  may  nat  vote  with 
pasteis  for  excise  commissioners  at  town  meetings. 
Very  truly  yours. 

S.  W.  ROSENDALE, 

Attomey-  General. 


Excite  commissioner — Ballots  for. 
Ballots  for  excise  commissioner  should  be  numbered. 

Attorkey-Gen seal's  Offick,  ) 

Albany,  January  23,  1S99.  ' 
Moses  Viau,  Esq.,  Malone,  If.  V.: 

Dear  Sir. —  In  reply  to  your  communication  of  the  twentieth 
instant,  requesting  my  opinion  as  to  whether  or  not  excise  ballots 
to  be  used  at  your  town  meeting  should  be  numbered  the  same 
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I 

as  the  official  ballot,  I  beg  leave  to  say :     That  in  my  opinion,  ^ 

ballots    for   excise    commisBioners   should  be  numbered.     The  ^ 

statute  requires  that  they  should  be  substantially  in  the  same  w 

form  as  other  ballots.  ^  'i 

Yours  very  truly.  ^-^ 

S.  "W.  BOSENDALE,  ^  ^ 

AUomey- General. 

Justices  of  the  pecice  —  Age  disqualification.  • 

A  person  is  eligible  to  the  office  of  justice  of  the  peace,  notwithstanding  he  is 

oyer  711  years  of  age. 

Attoenet -General's  Office,  \ 

Albany,  . 


Mrs.  L.  S.  DowNEE,  46  Meigs  street,  Eochesier,  iV!  T. : 

Madam, ^  In  reply  to  your  communication  of  the  sixteenth 
instant,  requesting  my  opinion  upon  the  question  at  what  age  a 
man  h  ineligible  to  hold  the  office  of  justice  of  the  peace,  I  beg 
ieavt!  to  say  that  the  Court  of  Appeals  of  this  State  has  held  that 
the  provision  of  the  Constitution  declaring  ineligible  persons 
who  lia\-e  attained  the  age  of  70  years  and  upwards  to  hold  judicial 

f  offices,  does  not  apply  to  justices  of  the  peace. 
Very  truly  yours. 
S.  W.  EOSENDALE, 
y  Attorney- General. 


Sing  Sing  prison  —  Water  service  at. 
The  city  of  New  York  is  not  authorized  to  charge  an  arbitrary  rate  for  water 
supplied  at  Sing  Sing  prison.    Such  water,  bo  supplied,  should  be  at  a 
contract  rate  of  (1,800  per  annum  for  150,000  gallons  per  day. 

Attobnet-General's  Office,  i 

Albany,  January  26,  1893,  { 
'on.  ApBTis  Lathrop,  Superi?htendent  of  State  Prisons  ; 
Dear  Sir.  —I  beg  leave  to  acknowledge  the  receipt  from  you 
f  a  letter  from  the  agent  and  warden  of  Sing  Sing  prison 
iclosing  a  communication  addressed  to  him,  signed  by  Thomas  F. 
filroy,  commissioner  of  public  works  of  the  city  of  New  York, 
atifying  the  agent  and  warden  that  on  and  after  January  1, 1892 
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the  charge  for  the  present  water  supply  to  Sing  Sing  prison  ivill 
be  at  the  rate  of  $4,200  per  annum  for  the  actual  time  for  which 
the  water  supply  shall  be  obtainied  from  the  Croton  aqiieiluct, 
and  also  giving  notice  that  for  a  period  of  about  three  months 
during  the  current  year  the  Croton  aqueduct  will  be  shut  off  for 
purposes  of  rejiairs,  during  whicli  time  the  supply  for  the  prison 
will  have  to  be  obtained  from  other  sources,  together  with  your 
request  for  my  opinion  as  to  whetheror  not  the  city  (}f  New  York 
is  authorized  to  charge  the  State  said  sum  of  $i,200  for  water 
furnished  Sing  Sing  prison. 

In  reply  1  beg  leave  to  state :  Chapter  282,  Laws  of  18(il,  author- 
ized the  agent  and  warden  of  Sing  Sing  prison,  subject  to  the 
approval  of  the  inspectors  of  Stat«  prisons,  to  contract  with  the 
Croton  aqueduct  board  of  the  city  of  New  York  for  the  continuous 
supply  of  water  for  the  use  of  .said  prison,  at  the  price  of  $1,800 
'  per  annum,  payable  annually,  for  a  supply  of  150,000  gallons  per 
day,  and  in  tiiat  proportion  for  such  greater  or  lesser  quantity  as 
may  be  consumed  at  such  prison. 

I  assume  that  such  a  contract  was  made  between  the  city  and 
the  State  and  is  now  in  force.  The  statute  does  not  permit  the 
city  of  New  York  to  fix  an  arbitrary  price  for  the  delivery  of 
water  per  annum,  based  upon  a  supposition  that  a  stated  quantity 
of  water  is  likely  to  be  consumed  ;  but  rather  permits  a  contract 
to  be  made  for  a  supply  of  water  to  be  paid  for  annually  by  the 
State,  at  the  rate  of  $1,800,  for  a  supply  amounting  to  150,000 
gallons  per  thiy,  and  in  the  event  that  the  supply  should  exceed 
or  fail  to  reach  that  quantity  per  day,  then  in  that  proportion 
for  such  greater  or  lesser  quantity  as  might  be  consumed  at  the 
the  prison.  To  assume  to  fix  the  rate  at  $4,300  per  annum, 
when  the  qiiantity  of  water  to  be  used  at  the  prison,  at  the  rate 
fixed  by  statute,  might  not  be  one-half  that  amount,  is  not  author- 
ized by  the  contract  which  was  required  to  be  made  under  the 
statute.  TJje  city  can  only  charge  the  State  at  the  rate  per 
gallon  which  the  statute  provides,  according  to  the  quantity 
used  at  tlie  prison. 

Yours  very  truly. 

S.  W.  KOSENDALE, 

Attoi-neAj-Genei-al. 
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District  of  Vobimhi'j,  hond»  —  D^osit  with  Insurance   Department. 
The  8uperinten(ip[it  of  tile  Insurance  Department  should  not  receive  on  deposit 
in  hia  department,  uudei'  provisions  of  chapter  517,  Laws  of  1888,  District 
of  Columbia  S.&l  bojiils, 

Attokney-General's  Office,  .        i 
Albany,  . 


Hon.     James     F.     Pii'Irce,    Superintendent    of    the    Insura/nce 
Departmen  t  : 

Deak  Sir. —  In  re])ly  to  your  letter  requesting  nay  opinion  as 
to  your  authority  to  receive  for  deposit  in  your  department,  under 
the  provisions  of  c]ia]>ter  517,  Laws  1888,  District  of  Columbia 
3.65  bonds,  1  beg  leavo  to  say  : 

In  an  opinion  written  by  Attorney-General  Fairchild  in  1876, 
this  department  iield  that  the  District  of  Columbia  bonds  were 
not  United  States  bonds  within  the  meaning  of  the  Banking 
Law,  so  as  to  permit  savings  banks  to  invest  in  the  same. 
Attorney-General  Schoonmaker  in  1878,  in  an  opinion  delivered 
U])on  the  same  (]uestion,  concurred  in  the  conclusions  of  Attorney- 
General  Fairchild. 

By  chapter  525,  Laws  IBQO,- savings  Jan.^  were  authorized  to 
invest  in  the  a.*ly  bonds  of  the  District  of  Columbia,  and  that 
statute  was  a  lcgislati\e  declaration  of  the  right  of  savings  banks, 
after  the  enactment  Miereof,  to  invest  in  such  securities. 

1  am  informed  that  a  bill  is  about  to  be  introduced  in  the  Legis- 
lature to  enable  the  Superintendent  of  Insurance  to  receive  as  a 
deposit,  in  addition  to  the  securities  now  permitted  by  law,  the 
3.65  bonds  of  the  District  of  Columbia.  In  view  of  this  early 
legislative  actioTi,  tiiat  will  make  the  matter  clear,  and  the 
opinions  and  facts  referred  to  above,  I  think  it  advisable  that 
YOU  ought  not.  ;i  I  tlie  present  time,  accept  the  securities 
mentioned  as  a  dopusit.  under  the  act  of  1888. 
Very  truly  yours. 

S.  "W.  ROSENDALE, 

A  ttomey-Oeneral. 
JO 


I   % 
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PaughJceepsie  Bridge  Company  —  Annual  report. 
The  Pou^'likeepaie  Bridge  Company  must  file  the  annual  report  required  by  its 
charti-r,  notwithstanding  chapter  564,  Laws  of  1890   (Stock   Corporation 

Attorney-General'8  Office,  i 

Albany,  Jam/uary  26,  1892.  [ 
Hon.  Martin  Schenck,  State  Engineer  and  S-ur-veyor; 

Deak  Kie. —  In  reply  to  your  commumcation,  requesting  my 
opinion  a.s  to  whether  or  not  chapter  564,  Laws  of  1890,  repeals 
that  provision  of  chapter  897,  Laws  1871,  which  was  "  An  act 
incor[H3 rating  the  Foughkeepsie  Bridge  Company,"  requiring 
i  coni|)any  to  annually  file  in  tbe  office  of  the  State  Engineer 
and  Sur\'cyor  certain  reports,  I  beg  lea^e  to  state : 

The  act  of  1890,  in  my  judgment,  does  not  interfere  with  or 
repeal  the  provisions  of  the  act  of  1871  referred  to;  and  in  order 
tliat  tiie  question  should  be  free  from  doubt,  the  act  of  1890, 
cha]iU'r  511-1,  by  section  72,  provided  that  the  provisions  of  that 
act  sliriuld  not  amend,  repeal  or  impair  any  right  or  liability 
whicli  any  existing  corporation  was  subject  to,  by  virtue  of  any 
special  act  of  the  Legislature  creating  such  corporation. 
Yours  very  truly. 

S.  "W.  ROSENDALE, 

A  ttomey-  General. 

Seneca  Indians —  Tonawanda  band. 
Tbe  Co iiipt roller  of  the  State  will  recognize  aa  the  treaaurer  of  the  Tonawanda 
band  of  Seneca  Indiana  the  person  elected  to  that  office  by  a  majority  of 
the  chiefs, 

Attoekey-Genkeal's  Office,  j 

Albany,  January  28,  1892.  \ 
Orro  W.  Paekek,  Esq.: 

Deak  Sir. —  At  your  request,  I  have  examined  the  opinion  of 
Mr.  Tabor,  under  date  of  June  8,  1891,  addressed  to  you,  wherein 
be  concludes  that,  as  there  was  a  failure  to  elect  officers  of  the 
Tonawanda  band  of  Seneca  Indians  on  the  first  Tuesday  of  June, 
1891,  vacancies  should  be  filled  under  the  provisions  of  section 
3  of  chapter  90  of  the  Laws  of  1863. 

Assuming  that  the  office  of  treasurer  was  filled  as  provided  for 
in  tliat  sfction  by  a  majority  of  the  chiefs,  and  William  Cooper 


\ 
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elected  treasurer  pursuant  to  that  section,  I  see  no  reason  to 
doubt  that  the  Comptroller  of  the  State,  in  view  of  the  opinion 
of  ray  predecessor,  Mr.  Tabor,  will  recognize  Mr.  Cooper  as  treas- 
urer of  the  Tfinawanda  band  of  Seneca  Indians,  and  pay  to  him 
as  such  treasurer  the  annuities  which  will  be  due  and  payable  on 
June  1,  leil*:^. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney  General. 


SiirH//  I'll  bond  to  secure  State  deposits  —  J{is  liability. 
Whprp  u  suri.'tv  iiotifies  the  State  Treasurer  tliat  he  deairea  to  be  reUeved  from 
lialiility  mi   a  bond  given  to  secure  State  depoBita,  he  is  not  liable  for 
depoHitB  iiiinle  after  euch  notification.    A  new  bond  should  be  required, 
ami  tlii^  inoufvs  witlidrawn  and  redi-poeited  after  delivery  of  neve  bond. 

Aitorney-Ctenekal's  Office,  1 

Albany,  Janiiai^  29,  1S92-  j 
Hon.  Ki.Liivi    \)h.¥t¥OKra,  iState  Treasurer : 

Dkar  Sru. —  I'our  letter  of  even  date  herewith,  stating  that  a 
surety  upon  ii  bond  given  to  secure  State  deposits  desires  to  be 
relieved  from  liability  thereon,  and  requesting  ray  opinion  as  to 
your  right  tn  retain  the  present  bond,  procure  a  new  bond,  and 
still  retain  a  liability  against  the  party  so  relieved  for  dei>osits 
made  prior  tn  the  giving  of  the  new  bond,  received. 

As  to  any  money  on  deposit  at  the  time  of  the  receipt  of  such 
notice  liy  you,  the  surety,  in  my  opinion,  would  be  liable  in  the 
event  of  a  fiiilure  by  the  bank  to  perform  its  contract. 

Ido  not  tliinkthat  the  surety,  after  such  notice,  would  be  liable 
for  future  doposits. 

In  ordei'  to  avoid  any  question  that  might  arise  to  embarrass 
the  Stalf!  in  an  attempt  to  enforce  the  collection  in  such  a  case,  I 
dvise  tliat  liu;  Treasurer  require  the  bank  to  furnish  a  new  bond. 
he  money  on  deposit  may  be  withdrawn  and  deposited  again 
ter  the  expcution  and  delivery  of  the  new  bond,  or  a  bond  can 
.  drawn  in  ]iroper  form  to  render  the  sureties  thereon  liable  for 
V  and  all  money  on  deposit,  or  that  may  thereafter  be 
posited. 


'A 
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By  adoi>ting  Bueh  course,  the  other  sureties  upon  the  old  bond 
would  not  be  in  a  position  to  insist  that  they  had  been  relieved 
by  reason  of  the  action  of  the  State  toward  one  surety,  or  the 
acceptance  by  the  State  of  any  new  obligations. 
Yours  very  truly. 

S.  W.  ROSENDALE, 

A  ttomey-  General. 


Deposit  of  securities  in  Insurance  Department,  by  foreign  i 

company. 
A  deposit  iiia<lebj  foreign  insurance  company  with  the  Insurance  Department 
I'an  iKit  lie  transferred  to  be  held  as  a  deposit  for  another  company  formed 
by  tun  Hill  idation  of  the  depositor  company  and  another  foreign  insurance 
company . 
Sucli  deponite  are  held  in  trust  for  the  policy  holders  of  the  company  making 
the  dpporiit. 

Attorney -General's  ,  Office,  j 

Albany,  January  ^i),  1892.  f 
Hon.  Jamkh  F.  Pierce,  Superintendent  of  Insurance : 

DicAK  Siii.~I  am  in  receipt  of  your  letter  dated  December 
30,  181)1,  Isolating  to  the  deposit  of  the  United  Fire  Reinsurance 
Company  of  Manchester,  England,  inclosing  a  copy  of  a  letter 
from  Messrs.  Alexander  &  Green,  to  the  Superisitendent  of 
Insurance,  dated  November  80,  1891. 

It  appears,  from  these  communications,  that  the  L'nited  Fire 
Compa'iy  vvas  admitted  to  do  business  in  this  State  on  Feburary 
2T,  KS.-S^,  and  that  it  has  a  deposit  of  $300,000  with  the  Superin- 
tendent of  Insurance  deposited,  presumably,  under  section  3;^  of 
chapter  -l.'ii;  of  the  Laws  of  1853. 

It  now  ]iropose8  to  amalgamate  with  the  Palatine  Insurance 
Company  (Limited)  of  Manchester,  England,  another  foreign  fire 
insurance  company,  which  has  not  as  yet  been  admitted  to  do 
business  in  this  State,  but  the  new  or  amalgamated  company 
proposes  to  apply  for  admission  when  the  consolidation  shall 
have  been  consummated. 

The  <|iJcstion  propounded  in  your  letter  is  :  "Whether  in  th" 
event  of  ihe  new  companies  applying  for  admission  to  transao. 
the  business  of  fire  insurance  within  this  State,  the  deposit  of  tht 
United  Fire  Reinsurance  Company,  at  present  with  this  depart 
ment,  coiil<i  properly  be  considered  as  a  deposit  of    at  leas 
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$2<K»,000  made  by  and  that  would  ordinarily  be  refjiiired  of  a 
foreign  fire  insurance  compaiiy,  as  a  prerequisite  to  its  athnission 
■to  this  State  r' 

The  deposit  of  $200,000,  made  by  the  United  Fire  ('oin])any, 
is  "  for  the  benefit  and  security  of  its  policy  holders  I'esiding  in 
the  Ignited  States,"  and  unless  there  is  some  statute  authorizing 
it  I  do  not  see  how  this  fund  can  be  lawfully  diverted  to  any 
other  purpose,  I  do  not  find  any  provision  of  the  insurance  law, 
and  my  attention  has  not  been  called  to  any,  which  jiermits  any 
such  diversion  of  it.  When  deposited,  the  fund  became  instantly 
impressed  with  a  statutory  trust  of  which  the  policy  holders  of 
the  United  Fire  Company  of  the  United  States  are  the  benefi- 
ciaries, and  until  that  trust  has  been  fully  executed  and  satisfied, 
the  deposit  can  not  be  used  for  any  other  purpose.  To  aUow  it 
to  be  used  aa  a  deposit  under  the  statute  by  the  new  or  amalga- 
mated company  or  for  its  benefit  and  as  security  for  its  policy 
holders,  residing  in  the  United  States,  would  be  to  change  tlie 
character  and  the  object  of  the  original  deposit,  and  enlarge 
the  scope  of  the  trust  with  which  it  was  originally  impressed. 

It  seems  to  me  that  if  the  new  company  applies  for  admission 
into  this  State  it  must  comply  with  the  provisions  of  the  law 
requiring  a  foreign  fire  insurance  company  to  uiake  a  deposit 
before  it  can  be  so  admitted ;  and  that  the  deposit  made  by  one 
of  the  constituent  companies  can  not  be  transferred  to  the  credit 
of  the  new  company  or  withdrawn  so  long  as  tlierc  arc  any 
policies  in  the  United  States  issued  by  it  outstanding  and 
unliquidated. 

I  can  not  assent  to  the  proposition  contained  io  the  able  brief 
submitted  by  Messrs.  Alexander  &  Green,  as  attorneys  for  the 
United  Fire,  that  so  long  as  the  security  of  the  policy  holders 
is  not  impaired  by  the  transfer  of  the  deposit  to  the  name  of  the 
joint  company,  the  transfer  is  permissible.  It  is  not  easy  to  deter- 
mine whether  the  security  of  the  policy  holders  of  the  United 

're  would  or  would  not  be  impaired  by  such  a  transfer.  As  it 
■ands,  the  deposit   is   for   the   protection   and  security  of   the 

ilicy  holders  of  the  United  Fire  alone.  When  transferred, 
would  be  security  for  them  and  also  for  the  policy  holders  of 

e  consolidated  company;  that  is,  the  number  of  beneficiaries 

the  trust  would  be  increased,  while  the  trust  fund  would  n(it 
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be  increased.  Ordinarily  this  would  impair  the  security.  But 
we  ace  not  at  liberty  to  speculate  upon  such  a  question.  The 
trust  iias  been  created  pursuanfto  a  requirement  of  the  statute. 
The  Superintendent  is  the  trustee.  The  law  declares  the  purposes 
and  oljjects  of  the  trust ;  and  until  these  have  been  fully  met  and 
satisfied  I  know  no  authority  which  will  permit  the  official  trus- 
tees to  make  a  different  use  of  the  fund. 

1  infer  from  Messrs.  Alexander  &  Green's  brief  that  the  pohcy 
holders  of  the  United  Fire  who  are  the  beneficiaries  of  this  trust 
are  willing  to  consent  to  the  transfer  of  the  deposit  to  the  credit 
of  tlie  consolidated  company.  If  the  actual  consent  of  all  of 
these  jiolicy  holders  should  be  obtained  and  filed  with  you,  there 
might  then  be  no  objection  to  the  transfer;  but  it  seems  to  me 
the  better  way  to  accomplish  such  a  result  would  be  for  all  of 
these  policy  holders  to  surrender  their  policies  in  the  United  Fire 
and  have  them  canceled  and  take  new  policies  in  the  consolidated 
company.  The  object  of  the  trust  havingthen  been  satisfied,  the 
fund  could  be  transferred  to  the  consolidated  company  if  the 
consolidation  has  been  effected  in  the  manner  prescribed  by  law  ; 
for  it  unquestionably  succeeds  to  the  title  which  the  United  Fire 
had  to  this  deposit  upon  the  consummation  of  the  act  of 
consolidation. 

Very  truly  yours. 

S.  "W.  ROSEN  DALE, 

Attorney-  General. 

PiiW":    officer — When   entitled  to    compensation   for  public   serinces 

additional  to  his  sala}y. 
The  secretary  of  the  State  Board  of  Health  is  entitled  to  pompensation 
additional  to  hie  salary  for  aervicea  rendered  on  a  comnussion  to  invwti- 
giite-  charges  of  cruelty  at  ClintoD  prison,  for  the  reason  that  such 
services  are  not  within  the  scope  of  hia  employment  aa  sp>>retary  of  the 
Stat«  Board  of  Health. 

Attorney-General's  Offick,  i 

Albany,  Fehruetry  i,  1892.  f 
Hon.  Attstin  Latheop,  Superintendent  of  State  Prisons  : 

Dear  Sir.  —  I  am  in  receipt  of  your  letter  of  the  third  instant, 
requesting  my  opinion  as  to  the  right  of  the  Superintendent  of 
Prisons,  he  having  appointed  a  commission  to  investigate  charge 


1 


r 
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of  cruel  treatment  of  convicts  at  Clinton  prison  and  generally 
of  the  affairs  of  the  prison,  and  the  commiasion  having  concluded 
their  investigation  and  reported  to  the  Superintendent,  one  of 
whom  was  Dr.  Lewis  Balch,  secretary  of  the  State  Board  of 
Health,to  pay  to  Dr.  Balch  the  same  compensation  paid  to  the  other 
commissioners  making  the  investigation,  in  view  of  the  fact  that 
Di7.  Balch  was  secretary  of  the  State  Board  of  Health  at  the 
time  of  the  ]>6rformance  of  such  ser\'ices. 

In  reply  thereto  I  beg  leave  to  state,  as  a  general  principle  of 
law,  an  officer  who  accepts  an  office  to  which  a  fixed  salary  or 
compensation  is  attached,  must  perfom  the  duties  of  such  office 
without  extra  compensation.  The  Constitution,  article  3,  sec- 
tion 24,  prohibits  the  Legislature  or  the  common  council  of  any 
city,  or  any  bnard  of  supervisora  from  granting  any  extra  com- 
pensation to  ati\  public  officer,  servant,  agent  or  contractor. 

In  various  cases  in  which  this  provision  of  the  Constitution  has 
been  construed,  the  question  considered  has  been  as  to  the  right 
to  extra  compensation  for  services  performed  incidental  to  the 
office  for  which  the  person  was  elected  or  appointed.  A  contract 
to  pay  a  public  officer  for  services  rendered  by  him  in  an  inde- 
pendent employment,  not  forming  a  part  of  his  official  duties  is, 
in  my  opinion,  valid. 

From  the  provisions  of  the  Constitution,  it  does  not  follow 
that  a  public  officer  is  bound  to  perform  all  manner  of  public  ser- 
vices without  compensation  because  his  office  has  a  salary  annexed 
to  it.  Sor  is  he,  in  consequence  of  holding  an  office,  rendered 
legally  incompetent  to  discharge  duties  which  are  clearly  extra^ 
official ;  but  when  compensation  is  to  be  made  out  of  the  State 
treasury  for  such  services,  care  should  be  taken  that  the  duties 
have  been  such  as  fairly  entitle  him  to  compensation  therefor. 

"Where  therefore,  he  is  employed  to  render  services  in  a  clearly 

independent  emjiloyment,  and  in  no  wise  germain  or  incidental 

his  official  duties,  I  see  no  legal  objection  to  his  receiving 

Tipensation  for  the  services  so  rendered. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

A  ttomey-  Oeneral. 
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Escheated  lands —  Grants  Co  railroads. 
The  Commissioners  of  the  Laud  Office  can  not  convey  escheated  lands  to  a 

grantee  of  the  alien,  who  would  have  inherited  same  but  tor  alienage. 
Said  commissioners  can  grant  8tat«  lands  for  railruad  [lurposes  on  agreed 
terms. 

■     Attornet-Genekal's  OkFICEj  j 

Albany,  February  5,  18i.t2.  ( 
To  the  CoTnmiesionera  of  the  Land  Office : 

In  the  matter  of  the  petition  of  the  Rochester  and  Honeoye 
Valley  Railroad  Company  for  a  conveyance  of  lands  iu  Monroe 
county,  which  was  referred  to  me  for  my  opinion  thereon.  I  liave 
the  honor  to  submit  the  following  report : 

This  is  a  petition  praying  for  a  release  to  the  petitioner  of  the 
interest  of  the  State  in  certain  escheated  lands,  under  the  pro- 
visions of  chapter  379  of  the  Laws  of  1890. 

The  petition  is  made  by  a  corporation  which  has  obtained  a 
grant  to  said  lands  from  an  alien  since  the  escheat  to  the  State. 

The  petition  above  mentioned  is  made  under  the  provisions  of 
the  statute  cited,  which  authorizes  the  Commissioners  of  the  Land 
Office  to  release  lands  escheated  to  the  State,  which  statute,  in 
terms,  provides  that  the  petition  may  be  made  by  ■'  any  person  who 
would  have  succeeded  to  such  interest  but  for  such  alienage,  or  the 
existence  of  any  other  alien  heir."  The  language  of  the  statute 
would  seem  to  refer  only  to  cases  of  applications  made  by  heirs, 
and  does  not  include  cases  where  the  applicant  is  a  grantee.  In 
my  opinion,  this  is  not  a  case  within  the  contemplation  and  mean- 
ing of  the  statute,  and  your  honorable  board  should  decline  to 
make  the  grant  as  a  grant  of  "  escheated  lands "  under  the 
provisions  of  this  statute. 

Your  honorable  board,  however,  has  authority  to  grant  to  the 
petitioner  the  lands  in  question  in  the  same  manner  that  it  would 
have  authority  to  grant  any  other  property  of  the  State,  under 
the  provisions  of  the  General  Railroad  Act  (Laws  of  1800,  chap. 
5(35,  sec.  8),  which   provides  :  "  The  Commissioners  of   the  Lan 
Office  may  grant  to  any  domestic  railroad  corporation  any  lan 
belonging  to  the  people  of  the  State      *      *     *     which  may  I 
required  tor  the  purposes  of  its  road  on  «?(cA  fei^ms  as  may  i 
agreed  on  by  them."''     It  appears  from  the  petition  that  the  rout 
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of  the  petitioner's  railroad  crosses  the  said  premises  and  it  is 

necessarj'  for  the  petitioner  to  obtain  title  to  said  premises.  ^ 

It  would  seem  under  the  provisions  of  this  statute  that  an  fM 

appraisal  uf  these  lands  should  be  made  in  order  to  advise  your  ^'a 

board  of  the  value  thereof,  preliminary  to  entering  into  negotiar  "R 

tion  with  the  applicant  for  the  sale  thereof,  if  such  sale  is  deemed  ^ 

advisable.  r  ^ 

Respectfully  submitted.  . 

S.  "W.  ROSENDALE,  y 

Attomey-Oeneral. ,  | 

Grant  of  State  land  used  as  a  afreet.  '- 

A  grant  of  State  lands  used  as  a  street  should  be  made  with  reeervations 
protet'tiiig  the  public  eaaement. 

Attorney-General's  Office,         i  i 

Albany,  Fehrua/ry  6,  1892.  \ 
To  the  Co)nmissi(mers  qfthe  Zand  Office:  a 

In  the  matter  of  the  application  of  the  Niagara  Falls  Power  j 

Company  for  certain  unappropriated  lands  of  the  State,  which  ^ 

application  was  referred  to  me  for  my  opinion  thereon,  I  have  ' 

the  honor  to  make  the  following  report : 

Til  is  is  II  n  application  for  the  sale  of  unappropriated  lands  of 
the  St.;ite. 

It  a]>]>ears  from  the  application  that  the  land  applied  for  is  a 
portion  of  a  public  road  or  street  known  as  Buffalo  street,  in  the 
village  of  Niagara  Falls.    The  applicant  owns  the  land  on  one  C 

side  of  said  street,  and  also  a  portion  of  the  land  on  the  other  "^ 

side,  and  has  from  the  owners  of  the  remainder  of  the  land  bor  ■.  ■; 

derini;'  said  street,  grants  in  perpetuity  conveying  to  the  applicant  ,' 

the  riijht  to  go  imder  said  lots  with  hydraulic  tunnels. 

The  ;i[i|)]icant  desires  to  obtain  title  to  said  road  or  street  for 
'le  piirpo>e  of  constructing  said  hydraulic  tunnels  thereunder. 

It  appears  from  the  application  that  the  State's  title  to  the  land  ' 

Q  question  is  subject  to  the  rights  of  the  public  to  use  said  land 
1  a  street  and  highway,  and  further  is  liable  to  be  entirely 
'ifeated  if  the  grants  of  land  bordering  said  street  should  be 
nstrued  as  conveying  to  the  center  thereof. 
11 
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From  the  facts  appearing  on  the  face  of  the  application,  I 
would  advise  that  the  application  be  granted,  and  the  land  be 
Bold  under  the  provisions  of  the  statute  at  public  auction  after 
■ppraisal  (I  "II.  S.,  201  [1  R.  S.,  8th  ed.,  624]),  but  that 
only  a  qiiit-claim  of  the  title  thereto,  subject  to  the  street 
and  highway  rights  of  the  public,  be  sold  and  conveyed.  And 
that  such  Side  be  ■  made  and  the  patent  thereunder  be  issued, 
expressly  reserving  and  excepting  to  the  People  of  the  State  of 
N'ew  York  and  to  the  public,  full  and  free  right  of  ingress  and 
s  over  the  said  lands,  together  with  the  right  forever  to  use 
the  same  as  a  public  street  and  highway  in  every  way  and  man- 
ner, and  for  all  purposes  that  a  street  or  highway  may  be  legally 
used  or  occupied.]  This  reservation  would  include  the  construction 
and  laying  in  such  street,  under  the  surface,  of  drains,  water  and 
gas  mains,  and  all  other  urban  uses ;  possibly  it  would  be  well  to 
insert  a  clause  in  the  patent  that  no  structure  made  by  the  jieti- 
tioner  should  come  nearer  the  surface  than  a  sufficient  distance  to 
permit  the  u^;es  for  city  purposes  above  referred  to,  together  with 
suitable  restrictions  as  to  openings  in  the  surface  of  the  street. 
Respectfully  submitted. 

S.  W.  ROSENDALE, 

A  Uorney-  Oene  ra  I. 

Town  meetings  —  Ballot  clerks.  - 

Ballots  clerks  Hliall  not  serve  at  town  meetings- 

Attoenet-Geneeal's  Office,  ) 

Albany,  Feh-ua/ry  8,  1892.  ' 
J,  G.  WooTMr,L,  Esq.,  Pierrepont  Mmwr,  2f.  Y.; 

Deae  SiK.— In  reply  to  your  letter  of  the  sixth  instant  I 
beg  leave  to  state  that  chapter  296  of  the  Laws  of  1891  pro- 
vides that  ballot  clerks  shall  not  serve  at  town  meetings,  but 
tliat  all  the  duties  devolving  upon  ballot  clerics,  including  the 
preparation  and  filing  of  the  statements  required  by  the  Ballot 
Reform  Law  shall  be  performed  by  the  town  or  village  board 
or  other  officers  acting  as  inspectors  of  election. 
Very  truly  yours. 

8.  W.  ROSENI>ALE, 

Attorney-  General. 
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Election  districts  —  Division  of. 

The  officers  charged  with  the  duty  of  forming  election  districts  are 

tain  in  such  manner  as  they  see  fit  the  nnmber  of  voters  in  each  district, 
Attobnbt-Geneeal's  Office,  ) 

Albaht,  February/  11,  1892.  ! 
George  Youno,  Esq.,  Almond,  JV.  Y. : 

Deab  Sir.— Your  postal  card  of  the  tenth  instant  duly 
received.  In  reply  I  would  say  that  my  predecessor,  Hon.  C. 
F.  Tabor,  delivered  an  opinion  to  the  effect  that  the  officers 
whose  duties  are  to  divide  election  districts  must  aficertain,  in 
the  best  way  they  can,  the  number  of  voters.  There  is  no  i>ar- 
tieular  method  prescribed  by  statute.  They  may  use  as  evidence 
the  poll  list  of  the  preceding  presidential  election,  or  the  last 
preceding  election  for  State  officers ;  but  this  should  not  control 
if  they  have  reason  to  believe  that  it  does  not  coiit;iin  all  the 
voters  of  the  district. 

Very  truly  yours. 

S.  "W".  ROSENDALE, 

A  ttomey-  General. 


Grants   of  land  vnder  water — .£jf«c<  of,  for  ben^cial  enjoyment  — 

Form  of  patent. 
A.  grant  of  land  under  water  by  the  Commiseioners  of  the  Land  Office  for 
beneficial  enjoyment  conveys  to  the  grantee  an  absolute  title  in  fee.     The 
patent  to  be  issued  where  such  a  grant  is  made  should  be  unconditional, 
where  full  value  is  paid  by  grantee. 

Attokney-General's  Office,  i 

Albany,  February  13,  1893.  f 
To  the  Board  of  Com/missioners  of  the  Land  Office : 

In  the   matter  of  the   application   of   The   Rockaway   Park 

Improvement  Company  for  correction  of  letters  patent  heretofore 

issued  to  said  company,  which  said  application  was  referred  to 

ae,  together  with  the  general  question  as  to  a  revision  of  the 

!orm  of  patents  ''  for  beneficial  enjoyment,"  I  have  the  honor  to 

sport  as  follows: 

The  correction  applied  for  is  to  erase  from  the  letters  patent 

le  following  clause :  "  Excepting  and  reserving  to  all  and  every 

16  said  people,  the  full  and  free  right,  liberty  and  privilege  of 
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entering  upon  and  using  all  and  every  part  of  the  above  described 
premises  in  as  ample  a  manner  as  they  might  have  done  liail  this 
power  and  authority  not  been  given,  until  the  same  shall  have 
been  actually  appropriated  and  applied  to  the  pnr})oses  of  com- 
merce by  erecting  a  dock  or  docks  thereon,  or  for  tlie  beneficial 
enjoyment  of  the  same  by  the  adjacent  owner,"  The  jietitioner 
asks  that  the  amended  letters  patent  shall  be  without  limitation 
of  anv  kind  or  in  any  event,  beyond  a  provision  that  the  title 
shall  become  absolute  when  the  lands  granted  iia\-e  been  appro- 
pnated  and  applied  for  the  beneficial  enjoyment  of  the  same 
b^  the  grantee. 

Authority  is  given  to  your  honorable  board  to  make  correc- 
tions m  letters  patent  in  case  of  manifest  error,  by  the  provisions 
of  chapter  bOo  of  the  Laws  of  1881. 

The  particular  grant  in  question  to  the  petitioner  was  made  on 
the  11th  of  February,  1890,  the  Attorney-General  certifying  that 
the  applica  ion  was  made  in  proper  form,  the  State  Engineer  and 
Sur\e>or  reporting  that  the  grant  would  not  interfere  with 
navigation  and  the  Comptroller  reporting  that  an  appraisal  had 
been  made  valuing  the  land  at$l,015.97;  upon  which  reports  the 
Board  directed  the  grant  to  be  made  upon  payment  of  the  said 
appraised  value,  together  with  the  sum  of  $54-.20,  a]ipraiser'8  fees 
and  expenses.  {See  proceedings  of  CommissioLers  of  the  T^nd 
Office  of  1^90,  pages  65  and  66.) 

The  application  was  for  "  beneficial  enjoyment,"  the  grant  was 
directed  tj  be  made  "for  beneficial  enjoyment,"  and  the  full 
ap])raised  value  of  the  land  was  paid. 

My  leai  ned  predecessor  was  at  one  time  called  u])on  for  an 
interpretion  of  the  meaning  of  the  words  "for  beneficial  enjoy- 
ment as  used  in  the  statute,  and  in  an  opinion  dated  September 
11  18  U  he  employs  the  following  language : 

Bv  section  67,  vol.  1,  of  the  Revised  Statutes,  first  edition, 
page  208  part  1,  chapter  9,  title  5,  article  4,  'the  Corrunissioners 
shall  have  power  to  grant  so  much  of  the  lands  under  the  waters 
of  the  navigable  rivers  and  lakes  as  they  shall  deem  necessary  to 
promote  the  commerce  of  the  State.' 

This  statute  was  amended  in  1835,  Chapter  2:52,  section  2  of 
said  act  provided  that  the  Revised  Statutes,  supra,  or  this  act  shall 
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confer  'no  other  power  upon  the  Commissioners  than  To  authorize  ' 

the  erection  of  such  dock  or  docks  as  they  shall  deem  necessary  to  ,j 

promote  the  Ofiniraerce  of  the  State,  and  the  collection  of  reason-  i 

able  and  accustomed  dockage  from  persons  using  such  duck  or  1 

docks,  and  the  Legislature  may,  at  any  time,  regulate  the  same,  i 

as  they  shall  think  proper.'  j 

"It  would  appear  that  under  the  conditions  of  the  statute,  a  i 

grant  by  the  Commissioners  of  the  Land  Office  for  commercial  ■! 

purposes  would  f)nly  authorize  the  erection  of  doc^lis  on  the  land 
granted  in  such  number  or  style  as  would  promote  tlic  commerce  \ 

of  the  State,  authorizing  the  grantee  to  collect  reawimable  dock-  i 

age  from  persons  using  the  docks,  the  power  always  remaining 
in  the  Legislature  to  regulate  the  same.  \ 

"By  the  amendment  of  section  67,  Revised  Statutes  {supra),  in  1 

1850,  chapter  283,  which  conferred  power  upon  the  Land  Board  to  \ 

makegrants  '  for  beneficial  enjoyment,'  the  Legislatiii'e  assumed  i 

that  grants  for  purposes  of  commerce  were  of  a  liEiitc<l  character 
and  subject  to  legislative  control.     On  the  other  hanii,  a  grant  for  j 

"beneficial   enjoyment"    to   a  grantee,   his   heirs   and    assigns,  ^ 

imports  a  fee,  and  I  think  the  Legislature,  by  said  anifndment  of  ( 

1850,  when  it  authorized  the  Land  Board  to  make  ^-rants  for  * 

beneficial  enjoyment,  intended  a  fee  should  be  conveyed  when  ;; 

the  land  applied  for  was  not  necessary  for  purposes  of  commerce,  f 

(See  resolutions  adopted  by  Land  Office,  March  6,  lb  r2.)  1 

"  The  practice  of  the  Land  Board  in  fixing  the  consideration  of  ^ 

these  grants  has  been  uniform.     In  the  cases  of  grants  for  com- 
merce, only  a  nominal  sum  has  been  charged,  whereas  in  grants     ■ 
for  beneficial  enjoyment  the  full    appraised    value    has  been 
required." 

Without  ex|)rcssing  opinion  as  to  the  proper  construction  and 
meaning  of  the  clause  in  the  particular  patent  complained  of  and 
sought  to  be  eliminated,  it  would  seem  to  me  that  the  petitioner  ' 

should  have  the  relief  applied  for.  The  clause  can  have  no  place 
-}T  purpose  in  the  letters  patent,  except  as  a  limitation  of  the 
jTant,  and  any  such  limitation  is  inconsistent  with  the  purpose  of 
he  grant. 

The  lands  were  applied  for,  the  matter  considered  by  the  Board, 
he  valuation  made  by  the  appraiser,   and  payment  made  by  the 


88  Report  of  the  Attokney-Ghn kral. 

ment  life  and  casualty  insurance  associations,  by  chapter  175  of 
the  laws  of  tbat  year. 

Sections  5  and  6  of  that  act  define  the  class  of  business 
that  might  be  carried  on  by  such  assotiiitions,  and  under 
section  12  of  that  act,  existing  corporations,  transacting  the 
business  of  life  or  casualty  insurance,  ov  both,  upon  the 
co-operative  or  iissessinent  plan,  incorporated  under  any  other 
law  of  the  State,  were  authorized  to  I'l-iii  corporate  under 
the  provisions  of  that  act;  such  reincurporation  waa  not 
obligatory  upon  existing  corporations;  but  they  were  per- 
mitted to  exercise  such  rights,  powers  and  pi'ivileges,  not  incon- 
sistent with  the  act  of  1883,  as  they  had  theretofore  been 
permitted  to  carry  on.  The  act  of  1883  rei|iiired  reports  to  be 
made  to  the  Superintendent  of  the  Insui'anoe  Depa.rtnient,  and 
specified  in  what  parli{!ulars  reports  should  be  made  by  corpora- 
tions carrying  on  that  class  of  business.  The  report  to  be  made 
under  that  act  was  in  lieu  of  other  reports  requii-ed  by  any  other 
law. 

While  the  corporation  was  not  required  to  reincorporate  under 
the  act  of  1SS3,  still,  by  section  16  of  that  act,  this  company  was 
made  subject  to  all  of  the  provisions  of  the  act  of  18S3  ;  and  this 
section  would  thus  require  the  company  in  <|uestion  to  render  to 
the  Superintendent  of  Insurance  the  report  retjuired  by  the  act 
of  1883. 

A  failure  to  make  the  report  required  by  that  act  authorized 
the  Supreme  Court,  upon  the  suit  of  the  Superintendent  of 
Insurance  to  enjoin  tlie  company  refusing  to  make  such  report 
from  carrying  on  any  Imsiness  until  such  report  should  be  made. 

The  act  of  1883  was  amended  by  chapter  2^5  of  the  Laws  of 
1887,  and  section  1(!  of  the  act  of  1883,  above  referred  to,  was 
retained  in  the  amended  act  of  1887. 

The  aftidarit  presented  on  behalf  of  the  company  attempts  to 
excuse  the  ofiicers  for  a  failure  to  make  a  report,  for  the  reason 
that,  subsequent  to  the  year  1887,  no  new  business  was  solicited 
by  the  company,  though  the  meetings  of  its  board  of  directors 
were  regularly  heltl,  in  pursuance  of  the  by-laws  of  the  society  ; 
and  the  fact  that  the  company,  during  the  years  from  1887  to 
to  1890,  was  soliciting  no  new  business,  was  the  only  cause  for 
the  failure  to  make  the  report. 
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TLe  reqiiii-ement  of  the  statute  as  to  the  making  of  a  report  to 
the  Insurance  Department,  was  to  enable  the  Superintendent  of 
Insurance  to  have  full  knowledge  of  the  condition  of  affairs  of 
companies  carrying  on  the  business  of  life  or  casualty  insurance, 
or  both,  upon  the  co-operative  or  assessment  plan,  in  this 
State ;  from  such  reports,  or  an  examination  of  the  affairs 
of  the  company,  if  satisfied  that  the  public  interests  require 
that  the  corjioration  should  not  continue  to  do  business,  then  to 
make  a  report  to  the  Attorney-General  that  proceedings  might 
be  instituter!  to  procure  a  dissolution  of  the  corporation.  That 
no  new  busiTiess  was  solicited  by  this  company  during  the  years 
referred  to  did  not  excuse  the  corporation  from  making  the 
reports  re<)iiired  by  statute.  Not  only  was  the  company  required 
to  report  with  reference  to  new  business  solicited,  but  the  statute 
prescribing  the  form  of  the  report  requires  statements  to  be  made 
to  the  Sap(;riiitendent,  irrespective  of  the  question  as  to  whether 
>r  not  new  business  had  been  solicited  by  the  company. 
I  am,  therefore,  of  the  opinion  that  the  company  in  question 
I  was  not  excused  from  making  the  reports  required  by  law,  by 
reason  of  the  facts  stated  in  the  affidavits  presented,  but  that  the 
Superintendent  is  at  liberty  to  take  proceedings,  if  so  advised, 
'  against  the  company  to  compel  the  making  of  such  reports  if  the 
[  company  persists  in  its  refusal  to  make  the  same.  Such  action  on 
the  part  of  the  Superintendent  would  not  interfere  with  the 
filing  of  the  report  now  presented. 

"While  it  would  be  advisable  for  the  company  to  reincorporate 
W.  under  the  act  of  1883,  as  amended,  yet,  I  think,  that  the  statute 
jtof  1883  still  permits  corporations  organized  prior  thereto  to  carry 
I  on  business,  subject,  however,  to  all  the  provisions  of  the  act  of 
1  1883,  as  amended  by  the  Laws  of  1887. 

I  return  yon  herewith  the  affidavits  presented  to  you  by  the 
I  ootmsel  for  this  company. 

Yours  very  truly. 

S.  W.  ROSENDALE, 


Attorney-  General. 
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Paster  ballots  —  Names  covered  thereby. 
A  paater  ballot  is  to  be  counted  for  the  candidate  whose  aatna  is  tliereon,  not^ 
withstauding  th&  name  of  his  opponent  is  not  concealed  thereby,  or 
erased. 
The  name  of  a  candidate  on  the  official  ballot  concealed  by  a  paster  or  eelakin 
is  thereby  canceled,  and  the  ballot  should  not  be  counted  for  Buch 
candidate. 

Attorney-Genekal'b  Office,  ) 

Albany,  Felynmry  16,  189S.  f 
John  Tciwxsend,  Jr.,  Esq.,  Chairmmi  Board  Hegist/ration,  Second 
District,  Fourth  Ward,  Rome,  If.  Y.  : 
Dear  Sik, — Tour  communication  of  the  thirteenth  instant  at 
hand.    In  reply:  The  question  you  raise  ia  as  to  the  effect  of  a 
paster  or  eelakin  upon  an  official  ballot. 

Section  25,  chapter  262,  Laws  of  1890,  as  amended  by  section 
12  of  chapter  296,  Laws  of  1891,  provides  that  "the  voter  may 
write  or  paste  upon  his  ballot  the  name  of  any  person  for 
whom  he  desires  to  vote  for  any  office." 

The  section  further  provides:  "Any  voter  may  take  with  him 
into  the  voting  booth  or  compartment  a  printed  ballot  of  his 
own  selection  or  preparation,  to  be  kuown  as  a  paster  ballot, 
containing  tha  names  of  all  the  offices  to  be  tilled  and  of  the 
candidates  therefor  for  whom  he  desires  to  vi>t6,  which  paster 
baUot  may  be  gummed  on  the  back  thereof,  and  the  voter  may 
paste  the  wliole  of  such  paster  ballot  on  any  of  the  official  bal- 
lots below  the  stub  and  on  the  side  opposite  the  official  indorse- 
ment. Any  name  so  written  or  pasted  upon  the  ballot  shaE  be 
deemed  the  choice  of  the  voter,  notwithstanding  the  name  of 
another  candidate  for  the  same  office  may  be  upon  the  original 
ballot  without  being  erased,  covered  or  concealed  by  the  writing 
or  jjaster ;  unless  there  are  two  or  more  names  of  candidates  for 
the  same  office  printed  upon  the  ballot  and  a  less  number  of 
names  of  candidates  for  such  office  written  or  pasted  thereon,  in 
whicli  case  each  name  so  printed  in  the  ballot  shall  be  eounteC 
if  it  is  not  wholly  or  partly  erased,  covered  or  concealed." 

It  would  seem,  therefore,  that  the  paster  or  eelskin  placed  b 
the  voter  upon  the  ballot  he  casts,  will  control ;  and  the  nam 
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upon  that  paster  or  eetsliiii  be  the  name  for  which  the  voter  easts 
his  ballot. 

Therefore,  the  eelskia  bearing  the  name  of  a  candidate  for 
alderman  for  the  long  term,  no  matter  where  placed  upon  the 
ticket  of  the  voter,  would  cancel  therefrom  the  name  of  his 
adversary  upon  an  o]iposite  ticket. 

The  law  provides,  as  above  stated,  that  unless  there  are  two 
or  more  names  of  candidates  for  the  same  office  pnnted  upon  the 
ballot,  and  a  less  number  of  names  of  candidates  for  such  office 
written  or  pasted  thereon,  each  name  so  printed  in  the  ballot 
shall  be  counted  if  it  is  not  wholly  or  partly  erased,  covered  or 
concealed. 

It  would,  therefor^;,  seem  that  any  name  of  a  candidate  which 
ehonld  be  covered,  erased  or  concealed  by  the  paster  is  canceled 
from  the  ticket  and  not  voted  by  the  voter. 
Kespectfully. 

S.  W.  KOSENDALE, 

Attorney-General. 


Illiterate  voters. 
Illiterate  voters  are  not  ph_v8i«ally  disabled  and  thereby  not  entitled  to  asBistanee 
in  voting  by  reaaoii  of  such  illiteracy. 

ATroRNET-G-ErrERAL's  Okfick,  I 

Albany,  February  17,  1892.  f 
Eugene  B.  Mekkkkkau,  Esq.,  Vestal,  N.  Y.: 

Deak  Sie. —  Replyiffg  to  your  letter  of  the  sixteenth  instant. 
I  beg  to  advise  you  that  a  person  who  is  illiterate  is  not  for  that 
reason  physically  disabled,  and  is  not  entitled  to  the  assistance 
of  another  person  in  }>reparmg  his  ballot.  The  paster  ballot  is 
provided   for   such   persons. 

Very  truly  yours. 

S.  W.  EOSENDALE, 

Attorney-  General. 
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Claims  againsi  the   State  —  Powers  of    Commissioners    of  the  Land 

OSice. 
The  Comnuasiotiers  of  the  Laud  Office  have  no  authority  to  hear  a  claim  against 
the  State,   notwithatanding   a   statute   enacted   in  18T5  giving  them  such 
authflritj.     Such  legislation  is  aupereeded  by  the  statutes  i;reatiiig  the  Canal 
Apjiiaisers,  State  Board  of  Audit  aad  Board  of  Claiinn. 

ATTOBNEY-GENEEil/s  OfFICE,  | 

Albany,  Fehruary  19,  18»2.  f 
To  the  Gonimisaioners  of  the  Land  Office  : 

In  tba  matter  of  the  claim  of  the  Marsh  Land  Company,  which 
was  referred  to  me  for  my  opinion  thereon,  I  have  the  honor  to 
make  the  following  report : 

The  claimant,  The  Marsh  Land  Company,  was  incorporated  by 
ohapter864  of  the  Laws  of  1368,  as  amended  by  chapter  283  of 
the  Laws  of  1869.  These  acts  of  incorporation  gave  to  this 
company  the  right  to  enter  upon  all  marsh  lauds  on  and  adjacent 
to  Long  Island  and  Staten  Island  and  to  procure  title  thereto 
by  condemnation  proceedings,  and  also  gave  to  said  company 
all  lands  of  the  State  lying  between  high-water  mark  and  the 
dyke  liae  which  said  company  should  estabhsh,  the  amount 
of  compensation  for  said  land  of  the  State  to  be  determined 
by  commissioners  appointed  for  that  purpose.  The  amount 
of  compensation  for  the  State  land  was  fixed  at  |25,000 
by  said  commissioners,  and  was  paid  into  the  State  treasury 
by  the  said  company,  and  still  remains  there  with  the  exception 
of  $9,033.39  which  was  paid  out  of  said  purchase  price  to  Bernard 
A.  Collins,  deceased,  a  judgment  creditor  of  tlie  said  The  Marsh 
Land  Company,  which  payment  was  made  pursuant  to  chapter 
317  of  the  Laws  of  1884.  On  the  5th  day  of  January,  1873,  the 
Senate  requested  the  Attorney-General  to  report  bis  opinion  upon 
the  question  of  the  constitutionality  of  the  laws  incorporating  the 
claimant.  On  the  twenty-eighth  of  the  same  month,  pursuant  to 
said  request,  the  Attorney-General  returned  his  opinion  thereof 
whereiahe  held  that  the  said  laws  were  unconstitutional,  in  sofa 
as  they  related  to  the  transfer  of  the  State's  property  abovi 
mentioned,  for  the  reason  that  they  destroyed  the  rights  of  ripa 
rian  owners  without  making  due  compensation  therefor. 
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Preaumably  aetiag  upon  this  advice  from  the  Attorney-Gen- 
eral, the  Legislature  thereupon,  by  chapter  257  of  the  Laws  of 
1876,  repealed  all  of  said  incorporating  acts,  except  so  much 
thereof  as  related  to  the  formation  and  organization  of  the  fiom 
pany.  By  section  2  of  the  repealing  act  it  was  provided :  *'  The 
Commissiouers  of  the  Land  Office  are  hereby  authorized  and 
,  empowered  to  examine  any  dawn  for  damages  of  the  said  Marsh 
Land  Company,  founded  on  amounts  actually  incurred  by  said 
company  under  said  acts,  or  either  of  them,  and  report  to  the 
nest  Legislature." 

Pursuant  to  this  provision  The  Marsh  Land  Company  filed 
with  your  Board  on  the  13th  day  of  April,  1876,  the  claim 
now  under  consideration,  which  amounted  to  |350,222.02.  On 
the  tenth  day  of  May  of  the  same  year,  this  matter  was  laid  on 
the  table  and  no  further  action  has  ever  been  taken  thereon. 

By  chaptei'  444  of  the  Laws  of  1876,  passed  June  second  in 
that  year,  the  State  Board  of  Audit  was  established,  and  in 
'the  act  it  was  provided:  Section  2.  "It  shall  be  the  duty 
of  said  Board  of  Audit  and  it  shall  have  power  to  hear  all 
primate  claims  and  accounts  against  the  State  (except  such 
as  are  now  heard  by  the  Canal  Appraisers  according  to  law),  to 
administer  oaths  and  take  testimony  in  relation  thereto,  and 
to  allow  such  sums  as  it  shall  consider  should  equitably  be  paid 
by  the  State  to  the  claimant."  In  connection  with  this  legislation, 
the  provision  of  the  ^tate  Constitution  which  went  into  effect  on 
the  1st  of  January,  1875,  should  be  considered.  It  was  thereby 
provided  (art.  3,  sec.  19) :  "The  Legislature  shall  neither  audit 
nor  allow  any  private  claim  or  account  against  the  State,  but 
may  appro])fiate  money  to  pay  such  claims  as  shall  have  been 
audited  and  allowed  according  to  law," 

The  act  of  "1 876,  creating  the  State  Board  of  Audit,  was  the 
result  of  the  constitutional  provision  quoted,  and  the  Legislature 
'■^us  provided  a  tribunal  wherein  claims  against  the  State  might 
judicially  determined. 

In  my  opinion  this  Law  of  1876  superseded  the  statute  of  1875 

ier  which  this  claim  was  filed  with  your  Board,  and  the  claim 

3  thereby  transferred  to  the  State  Board  of  Audit. 

^be  purpose  of  chapter  257  of  the  Laws  of  1875,  evidently,  was 

oave  the  matter  considered^by  this  Board,  and  on  its  report 
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the  Legislature  would  make  such  disposition  of  the  claim  as  to  it 
seemed^ise.  But,  by  the  amendment  to  the  Constitution,  the 
Legislature  no  longer  had  the  power  to  audit  or  allow  this  or 
any  other  claim,  and,  accordingly,  enacted  the  statute  of  1876, 
providing  for  a  just  and  equitable  determination  of  all  private 
claims  against  the  State. 

By  the  Laws  of  1883,  chapter  305,  as  amended  by  the  Laws  of 
1884,  chapters  60  and  334,  the  State  Board  of  Claims  was  estab- 
lished and  the  power  and  authority  of  the  Canal  Appraisers  and 
of  the  State  Board  of  Audit  were  combined  and  vested  in  the 
Board  of  Claims,  and  to  the  latter  were  transferred  all  claims 
pending  before  either  of  the  other  tribunals, 

Because  of  the  foregoing  reasons,  I  am  of  the  opinion  that  the 
jurisdiction  to  hear  this  claim  was  removed  from  the  Commis- 
sioners of  the  Land  Office  and  transferred  to  the  State  Board  of 
Audit,  thence  to  the  Board  of  Claims,  and  that  all  further  pro- 
ceedings in  the  matter  should  be  had  before  said  Board  of  Claims. 
Eeapectfully  submitted. 

S,  W.  ROSENDALE, 

Atto^rn-ey-Oeneral. 


BXghway    commissioner  —  Resolution    to    reduce    nutnber   thereof — 

A^oumment  of  town  meeting — Revocation  of  resolution. 
A  reiolution  adopted  at  town  meeting  reducing  number  of  highway  commia- 

eioners  from  three  to  one,  renders  null  8.11  votea  cast  for  commiBBioner. 
A  town  meeting  can  not  extend  beyond  two  suocesHive  days, 
A  revocation  of  the  resolution  at  an  adjourned  meeting  could  not  give  effect  to 
the  votes  cast  for  highway  coinmiasioners  on  the  original  meeting  day  so  as 
to  entitle  the  one  receiving  a  plurahty  thereof  to  hold  the  office. 

Attoknet-Geneeal's  Office,  ) 

Albany,  February  19,  18&2.  f 
In  the  Matter  of  the  Appltoatioh  of  John  W.  Palmer  to  the 
Attobney-Genekal  oy  the  State    of    New    Tobk    again 
William  MoCabk. 
Prior  to  March  31st,  1891,  the  town  of  Mamaroneck,  Wes 
Chester  county,  N,  Y.,  had  three  commissioners  of  highways  a 
ofBcers  of  said  town,  one  of  whom  was  the  above-named  WHUa 
McCabe,  who  had  been  elected  in  the  year  1888,  for  a  term  < 
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three  years,  which  would  expire  at  the  town  meeting  in  1891. 
The  town  meeting  in  Mamaroneck  was  held  on  the  Slat  day  of 
March,  1891.  The  polls  opened  at  5.43  o'clock  a.  m.  and  closed 
at  6.23  o'clock  p.  m.  Prior  to  that  town  meeting  Mr.  McCabe 
had  been  nominated  as  a  candidate  to  succeed  himselX  as  commis- 
sioner of  highways  of  the  town,  and  at  the  town  meeting  on  that 
day  received  the  greatest  nnmber  of  votes  for  that  office,  and 
was  declared  by  the  town  board  duly  elected  to  the  office  of 
highway  commissioner. 

At  the  meeting  for  the  transaction  of  town  business,  caUed  to 
order  at  the  noon  hour  on  that  day,  a  resolution  was  adopted  by 
the  town  meeting,  "That  hereafter  the  number  of  commissioners 
of  highways  shall  consist  of  one ;"  and  after  the  close  of  business 
at  the  town  meeting  an  adjournment  was  taken  until  April 
18,  1891. 

The  petitioner,  who  was  a  taxpayer  of  the  town  of  Mamaro- 
neck, alleges  that  Mr.  McCabe  is  acting  as  one  of  the  commis- 
sioners of  higLways  of  the  town  in  violation  of  the  action  of  the 
town  meeting  adopted  on  the  Slat  of  March. 

Counsel  for  Mr,  McCabe  presents  a  petition,  signed  by  various 
town  officers  of  the  town,  requesting  the  Attorney-General  to 
deny  the  application  made  to  bring  suit  against  Mr.  McCabe, 
together  with  an  affidavit  setting  forth  the  facts,  among  others, 
that  the  resolution  of  the  town  meeting  was  not  adopted  until 
some  five  or  six  hours  after  voting  had  been  carried  on  at  the 
town  meeting  for  the  office  of  highway  commissioner;  and 
that  after  the  adoption  of  the  said  resolution  ■  the  voters 
of  the  town  continued  to  vote  for  Mr,  McCabe  as  commissioner 
of  highways.  Also,  that  on  the  thirteenth  day  of  April,  the  day 
to  which  the  town  meeting  was  adjourned,  the  resolution  adopted 
oti  the  thirty-first  day  of  March,  to  reduce  the  number  of 
highway  commiBsioners  to  one,  was  rescinded. 

The  statute  of  1847,  chapter  455,  permits  the  electors  of  towns, 
their  annual  town  meetings,  to  determine  by  resolution, 
jether  there  are  to  be  chosen  one  or  three  commissioners  of 
;bways  ;  and  this  provision  of  the  act  of  1847  was  retained 
the  codification  adopted  by  the  Legislature  in  1890.  The  Ian- 
age  of  the  resolution,  "  that  the  number  of  commissioners 
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shall  hereafter  be  one,"  and  the  argument  presented  by  the 
counsel  fui-  Mr.  McOabe,  that  the  voters  having  cast  their  ballots 
some  Iniiirs  before  the  adoption  of  the  resolution  and  subsequent 
thereto,  dill  not,  in  my  opinion,  defer  the  effect  of  the  resolution 
antil  the  subsequent  town  meeting. 

This  pro])Osition,  I  think,  was  held  in  the  case  of  People  ex 
rel.  Kniffen  v.  Tabor  (91  How.  Pr.  Rep.,  42) ;  and  the  effect  of 
such  resolution  was  considered  in  the  case  of  The  People  v. 
Sandman  (12  Hun,  165). 

These  authorities  lead  to  the  conclusion  that  the  electors 
determined,  on  the  31st  day  of  March,  1891,  in  the  town  of 
Mamaroneck,  to  reduce  the  number  of  highway  commissioners 
from  three  to  one;  so  that  votes  east  upon  that  day  for  Mr. 
McCahe  were  a  nullity. 

The  statute  under  which  the  number  of  commissioners  may 
be  reduced  provides  that,  when  any  town  shall  have  detei-mined 
upon  having  hut  one  commissioner,  where  three  had  theretofore 
held  office,  and  shall  adopt  such  a  resolution,  no  other  commis- 
sioner shall  be  elected  or  appointed  until  ^the  term  or  terms  of 
officii  of  tliosein  office  at  the  time  of  the  adoption  of  such  reso- 
lution shall  expire  or  the  office  become  vacant. 
^  The  statute  itself,  therefore,  recognizes  the  invalidity  of  votes 
cast  at  town  meeting  after  the  adoption  of  such  resolution,  and 
the  jiroposition  suggested  by  counsel  for  Mr.  McCabe  as  to  the 
effect  of  such  votes,  I  think  is  not  well  taken. 

The  next  question  to  be  considered  is  the  right  of  the  town  to 
adjourn  the  town  meeting  from  the  thirty-first  of  March  untd  the 
thirteenth  of  April,  and  the  effect  of  the  resolution  adopted  on 
that  day,  rescinding  the  former  resolution. 

The  statute  with  reference  to  town  meetings  in  this  State 
requires  that  the  vote  of  the  peo|>le  shall  be  taken  at  12  o'clock 
noon  of  the  day  of  the  annual  town  meeting,  and  continue  until 
finished  without  adjournment;  that  town  meetings  shall  be  ke]'* 
open  in  the  day  time  only,  between  the  rising  and  the  setting  ( 
the  sun,  and  if  necessary  may  be  held  two  days  successively,  bu 
not  longer. 

Provision  is  also  made  for  the  holding  of  special  tow: 
meetings,  and  it  was  doubtless  the  purpose  of  the  Legislature  t 
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provide  that  the  usual  business  transacted  at  the  annual  town 
meetings  throughout  the  State  should  be  completed  within  two 
successive  days,  and  other  business  re(;[uiring  the  attention  of  the 
electors  of  the  town  should  be  passed  upon  only  at  special  town 
meetings. 

If,  as  I  have  stated,  the  resolution  of  the  thirty-first  of  March 
became  operative  upon  that  date,  and  the  votes  cast  for  Mr. 
McCabe  were  a  nullity,  the  town  meeting  on  the  thirteenth  of 
April,  even  assuming  that  it  was  legally  organized,  could  not 
adopt  a  resolution  which  would  legalize  the  votes  that  had 
become  nullities  by  the  a<)tion  of  tiie  electors  at  the  former 
meeting. 

I  am  therefore  of  the  opinion,  after  an  examination  of  the 
facts  of  this  case,  that  the  remaining  commissioners  of  highways 
of  the  town  of  Mamaroneck  are  still  in  oilice  as  such  coui- 
missioners  until  the  term  or  terms  of  such  commissioners  shall 
expire  or  the  olTice  become  vacant ;  and  that  William  McCabe  is 
not  entitled  to  hold  the  office  of  highway  commissioner  of  the 
town ;  and  while  the  office  is  peculiarly  a  local  office,  and  one 
that  ought  not  to  involve  a  litigation  between  the  State  and  an 
individual  if  it  can  be  avoided,  I  think  the  application  for  the 
commencement  of  an  action  in  the  name  of  the  people  must  be 
granted,  and  the  action  be  commenced,  unless  Mr.  McCabe  shall 
cease  to  ])erform  the  duties  of  the  office  of  commissioner  of  high- 
ways fortliwitli,  and  refrain  from  exercising  any  of  the  duties  of 
such  office,  in  which  event  the  application  shall  be  denied, 
S.  W.  liOSENDALE, 

Aiti/mey-  OnTieral. 


BireMora  of  h 
InEorajice    companies    organized 


C07np<nde»  —  Number. 
ibsequently  to  IM77,  must  have  at  least 


Attoknet-Gesekal's  Office,  j 

Albany,  Felruary  30,  1892.  f 
an.  James  F.  Pibeoe,  Superintendent  of  Insurance  : 
DsAR  SiK.  —  In  reply  to  your  letter  requesting  my  opinion  as 
whether  the  statutes  of  this  State  expressly,  or  by  implication 
iioe  a  limit  upon  the  minimum  number  of  directors  a  corpora- 
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tion  organized,  or  about  to  organize,  under  the  provisions  of 
chapter  463,  Laws  of  1853,  may  have,  I  beg  leave  to  say  : 

The  act  of  1853,  known  as  the  General  Insurance  Law,  per- 
mits thirteen  or  more  persons,  upon  compliance  with  the  terms  of 
the  act,  to  organize  life  and  health  insurance  companies  and  cas- 
ualty insurance  companies.  The  act  la  silent  as  to  the  number  of 
directors  or  trustees  which  such  a  company  should  have;  and  the 
thirteen  persons  authorized  to  take  the  proceeding  necessary  to 
organize  a  company  under  that  act  are  distinguished  from 
directors  or  trustees  and  denominated  "  corporators." 

The  court  has  passed  upon  the  question  of  the  liability  of  "cor- 
porators "  in  Chase  v.  Lord  (77  N.  Y.,  1) ;  and  in  the  considera- 
tion of  the  question  in  that  case,  distinction  is  made  between 
"  corporators  "  and  "  directors." 

The  act  of  1853  being  silent  as  to  the  number  of  directors  that 
should  be  chosen,  in  the  absence  of  any  other  statutory  provision, 
I  would  incline  to  the  opinion  that  the  stockholders  might  regu- 
late the  number  by  vote,  at  a  meeting  for  that  purpose. 

In  lt^77,  by  chapter  183,  the  Legislature  provided  that  fire  and 
marine  insurance  companies  organized  under  any  of  the  laws  of 
this  State  might,  upon  compliance  with  the  provisions  of  that 
act,  reduce  the  number  of  directors  to  not  less  than  thirteen. 

By  chapter  583,  Laws  of  1881,  the  act  of  1877  was  amended  so 
as  to  include  within  its  provisions  life  insurance  companies  ;  and 
by  chapter  fi50,  Laws  of  1887,  the  act  was  further  amended  so  as 
include  casualty  insurance  companies. 

The  question  then  arises,  what  was  the  intention  of  the  Legis- 
lature ii  the  enactment  of  the  statutes  referred  to  \  If  it  said 
that  tlie  general  statute  of  1853  permitted  the  stockholders  to 
determine  the  number  of  directors,  was  not  the  latter  enactment 
a  legislative  direction  that  the  minimum,  number  should  not  be 
less  than  thirteen?  The  statute  of  1877,  as  amended,  should  be 
read  in  connection  with  the  general  act  of  1853,  to  arrive  at  a 
proper  construction  of  the  same ;  and  it  is  fair  to  infer  that  in 
the  enactment  of  the  statute  of  1877,  and  the  amendments 
to  same,  the  Legislature  had  in  mind  the  provisions  of  the  act  of 
18.t3,  attd  intended  such  enactments  to  bear  a  relation  to  the  act 
of  1853.    Such  a  construction  would  require  the  minimum  num 
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ber  of  directors  of  fire,  marine,  life  and  casualty  companies  to  be 
thirteen ;  but  would  still  leave  to  the  stockholders  the  right  to 
select  a  greater  number  of  directors  if  so  advised.  Whether 
or  not  the  statute  would  be  construed  to  affect  companies  organ- 
ized prior  to  1 877  it  is  not  necessary  to  detennine,  as  its  provisions, 
as  construed,  may,  in  my  opinion,  be  safely  applied  to  corporations 
organized  subsequent  to  its  enactment. 

Yours  very  truly. 

S.  "W.  KOSENDALE,  i 

Attomey-Genertd.  S 


Inspectors  of  election —  Who  may  be  appointed. 
The   third   inspector  of  election  should  b«  chospn  from  the  two  candidates 
having  tlie  liigheet  number  of  votes  next  to  the  two  elected. 

Attoehey-Geneeal's  Office,  j 

Albany,  February  24-,  1892.  \ 
Oswald  P.  Backds,  Esq.,  Cowiselor-at-Zaw,  Rome,  If.  Y.  : 
.  Deae  SiK. — Your  communication  of  the  twentieth  instant 
inquiring  as  to  tbe  right  to  elect  an  inspector  from  the  two  per- 
sons in  the  election  district  who  shall  have  the  highest  number 
of  votes  next  to  the  two  inspectors  elected,  at  hand. 

I  find  no  change  in  the  phraseology  of  this  statute  since  diapter 
13u  of  the  Laws  of  1842  was  enacted,  and  the  present  law  in  the 
respect  inquired  about  is  phrased  in  the  language  of  section  21, 
article  III,  title  3,  chapter  130  of  the  Laws  of  1842. 

Chapter  7  of  the  Laws  of  1891,  provides  that  "s  eh  inspect- 
ors shall  be  selected  from  the  two  persons  in  such  election  district 
who  shall  have  the  highest  number  of  votes  next  to  the  two 
inspectors  so  elected."  This  is  plain  and  does  not  seem  to  call 
for  construction  or  interpretation. 

The  presiding  oiHcers  of  the  charter  election  have  the  right  to 
0  just  what  the  act  empowers  them  to  do  ^  select  from  the  two 
irsons  having  the  highest  number  of  votes  next  to  the  two 
spectors  elected.  I  know  that  it  has  been  customary  for  boards, 
Aer  these  circumstances,  to  select  from  the  two  the  one  receiv- 
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ing  the  highest  number  of  votes.  This  I  should  deem  the  proper 
way  to  proceed ;  yet  the  acts  in  question  do  not  compel  the 
presiding  otlicers  to  so  appoint. 

Truly  yours. 

S.  W.  BOSENDALE, 

Attorney-  General. 

Meifica/  xti'dttUs — ijxaminations  of^Jioard»  of  medical  eiramineTs. 

E^h  board  of  medical  examiners  ahould  act  independentlr  of  the  other  boards. 

The  Board  of  B^fentB  le  not  limited  to  the  queationB  submitted  by  the  boards 

Attorney-General's  Office,         ] 
Albamt,  March  3,  1892.  \ 
W.  S.    Skale,    M.    D.,   George   Kyebsok   Fowler,  M.   D,,  and 
E.  S.  Moore,  M.  D.,  Committee,  eta. : 

Dear  Sirs.  — I  have  your  commuDication  of  the  twenty-sixth 
ultimo,  received  by  me  yesterday,  and  also  Dr.  Searle's  communiea^ 
tion,  received  this  morning,  from  which  I  regret  to  learn  that  I 
am  to  be  deprived  of  the  benefit  of  an  oral  conference  upon  the 
subject  which  you  submit, 

I  have  read  your  communications  and  considered  the  question 
as  to  the  constrnction  to  be  given  to  section  5  of  chapter  507, 
Laws  of  I  SitO,  so  far  as  it  affects  the  contemplated  syllabus  for 
the  examination  pursnant  to  that  section. 

It  seems  to  me  that  the  law  should  be  interpreted  in  its  broader 
sense,  and  effect  given  to  its  provisions  in  keeping  with  the 
general  purposes  of  the  enactment;  that  is,  while  recognizing 
the  existence  of  the  different  schools  of  medicine,  and  without 
interfering  with  the  special  features  of  each,  it  was  intended 
that  the  candidates  of  each  school  should  be  generally  proficient 
as  physiciiuis, 

I  think  the  provisions  of  section  5  authorize  each  board  repre- 
senting its  respective  school  to  make  up  its  questions  on 
therapeutics,  practice  and  materia  medica  indepeniiently  of  the 
other  two  boards,  and  that,  upon  these  subjects,  there  is  no  limita- 
tion as  to  the  character  of  the  questions  to  be  submitted  by  each 
board  respectively. 
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I  think  further,  however,  that  the  Regents  are  not  limited  to 
the  precise  questions  submitted  by  each  of  these  boards  The 
only  requisiw  provided  in  the  statute  is,  that  the  questions  shall 
be  "  in  harmony  "  with  the  tenets  of  the  school  selected  by  the 
candidate ;  and  while  the  Board  of  Regents  should  be  guided  as 
to  its  questions  upon  these  particular  subjects  by  the  questions 
aiibniitte<!  by  the  boards  representing  these  different  schools,  it 
is  not  concluded  by  such  questions;  this  interpretation  I  think  is 
strictly  m  accordance  with  the  statute,  requiring  "the  same 
standard  (if  excellence  from  all  candidates."  Thus  construed,  it 
would  operate  to  require  each  of  the  several  boards,  in  preparing 
its  questions  on  the  subjects  referred  to,  to  touch  upon  those 
matters  within  the  subjects  which  would  fairly  provide  a  test  of 
knowledge  which  should  be  common  to  the  members  of  the 
profession,  irfespective  of  schools,  and  not  out  of  harmony  with 
the  tenets  of  the  particular  school. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney- General. 


Board  of  canvassers  —  SKgibUity  of  candidates. 
A  board  of  i:aiiTa«serB  have  no  right  to  determine  the  eligibiUtr  to  office  of  a 
candidate  voted  for.    Their  duty  is  merely  to  declare  the  result. 

Attobnky-Genebal'b  Office,  '( 

Albany,  Mwroh  8,  1892.  I 
Hon.  TuoMAH-F.  Faqan,  C'ounselor-at-Law,  Troy,  N".  Y.: 

Dear  Sie:-^Y'ouf  communication  of  this  date  inquiring  as  to 
the  duties  of  a  boatd'pf'.'tpwn  canvassers  and  their  right,  when 
canvassing  returns  of  inspSfitjiiBj.  to  consider  or  decide  the  ques- 
tion of  the  eligibility  of  a  candidate  t6,-the  office  of  supervisor, 
received.  ''-"-,'/--■  ^,; 

The  office  of  the  board  of  canvassers  is  me'rel)^  tq-'&tiniate  the 
vote  and  declare  the  result  from  the  returns  of  Xm  inspectors 
of  election  of  the  various  election  districts  filed  with  them.  They 
can  do  nothing  save  to  ascertain  by  computation  the  number  of 
rotes  cast  for  a  candidate.  Their  duty  is  confined  strictly  to 
the  face  or  body  of  the  returns. 
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"When  tlie  board  of  canvassers  has  determined  from  the  face 
of  the  returns  of  the  inspectors,  which  will  show  them  the  num- 
ber of  votes  cast  for  each  candidate,  the  total  number  of  votes 
cast  in  the  town  for  the  office  of  supervisor  and  they  declare  the 
result  accordingly,  their  duty  ends.  The  question  of  the  eligi- 
bility or  ineligibility  of  a  candidate  for  office  is  for  the  courts 
and  not  for  tha  board  of  canvassers,  whose  acts  should  be  min- 
isterial and  not  otherwise. 

There  is  nuthing  in  the  returns  of  the  inspectors  of  election, 
and  should  not  be  any  statement,  regarding  the  qualifications  of 
a  candidate  for  office ;  and  if  any  such  tliere  should  be,  it  must 
be  disregarded  by  the  town  board  of  canvassers.  The  returns 
of  the  number  of  votes  cast  in  each  district  for  each  candidate, 
control  the  action  of  the  board  of  canvassers.  Those  figures 
they  can  consider,  estimate  them,  determine  the  question  as  to 
the  number  of  votes  received  by  the  candidates  and  nothing 
else.  All  other  questions  are  for  the  courts  and  not  for  boards 
of  canvassers.  (See  case  of  the  People  ex  rel.  Soyes  v.  Board 
of  Canvassers,  126  N.  Y.,  392.) 

Very  truly  yours. 

S.  W.  EOSENDALE, 

^'1  ttomey-  General. 

Si'fieraisors  —  Reports  of,  cmceminp  tuicn  poor. 
Supervisors  should  report  to  the  clerk  of  the  board  onccrniug  the  town  poor 
within   fifteen  daye  after  the  Tuesday  next  preceding^  the  anoual  town 
meeting.  . ,'  "_-". 

ATTOKNEY-QKN.^i  \f£  ■DVfICE,  j 

..^  :  jiii^T;  Marc/t  8,  1892.  \ 
John   E.    WatkiNs,  Esq.,  i^upe^StiMdent  of  the  Poor  of  Yates   , 

county,  naj.y  nw:,'::^,X':"' 

Deak  SiB.-^  lo'ii^ly  to  your  communicatiou  of  the  first  instant, 
requesting-:  m'y  opinion  as  to  whether  sections  Tfi,  77  and  7S  of 
title  1  chapter  20,  part  1  of  the  Revised  Statutes  "concerning 
supervisors  making  reports  to  the  clerk  of  'he  board  where  the 
poor  are  not  all  a  county  charge  "  are  still  in  force,  and  whether 
if  such   reports  are  to  be  made  within  fifteen  days  after  the 
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meeting  of  the  board  of  town  auditors  occurring  next  before  the 
annual  meeting  of  the  board  of  supervisors,  or  within  fifteen 
days  after  the  meeting  of  the  board  of  town  auditors  occurring 
one  week  iisfore  the  annual  town  meeting,  I  have  the  honor  to 
state : 

The  sections  referred  to  by  you  are  stil!  in  force,  and  the 
reports  specified  therein  should  be  made. 

The  accounts  of  t^e  overseer  of  the  poor  are  to  be  audited  and 
settled  by  the  town  auditors  on  the  Tuesday  next  preceding  the 
annual  town  meeting.  {Laws  of  1890,  chap.  420,  sec.  3 ;  Laws  of 
1S90,  chap.  560,  sees.  160,  161  and  174.) 

The  report  of  the  supervisors  to  the  clerk  of  the  board  contem- 
plated by  the  Revised  Statutes  should,  therefore,  be  made  willu'n 
fifteen  days  from  the  Tuesday  next  preceding  the  annual  town 
meeting. 

Yours  very  truly. 

S.  W.  R08ENDALE, 

A  ttomeij-  General. 


Water  commiaaioners  —  I>iscriminutioii  in  charges. 
Water  coraniiBsioiiera  can  not  diBcriminate  between  rustomers  in  the  matter  of 
water  rates. 

Attorney-Gesekai.'s  Office,  1 

Albany,  Ma/rck  9,  1892.  f 

Oscar  Warnee,  Esq.,  Meohanicville,  Saratoga  county,  J)r.  Y^.: 

Dear  Sir. —  Replying  to  your  communication  of  the  eighth 
instant,  requesting  the  opinion  of  the  Attorney-General  as  to 
whether  or  not  water  commissioners  can  legally  discriminate  in 
favor  of  one  company  and  against  another,  I  beg  leave  to  advise' 
you  that  the  Attorney-General  concurred  with  Mr.  Green  that 
the  commissioners  in  question  could  not  discriminate  in  the 
matter  of  charges  for  water. 

Very  truly  yours, 

S.  "W.  ROSENDALE, 

A  ttomey-  General. 


Kepobt  of  the  Attorney-General. 
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fAcenae  to  practice  medicine  — Board  of  Regents. 
The  Board  of  Regente  may  refuse  a  iiceiiBe  to  practice  medicine  to  n  tandidat 
when  i^ii[|  board  is  satisfled   that  said  candidate   is  jiot   of  good   mora 
cliaract^r.  nOtwithstaDding  he  ra&j  have  passed  a  satisfftctorj  examination. 
Attorn EY-G-EH ER A l's  Offiok,  \ 

Albany,  March  10,  1892.  S 
Hon.  MKr.vii.  Dewey,  Secretary  of  the  Board  of  Regents  of  the 
University  of  the  SttUs  of  New  York ; 

Dear  Stc, —  I  am  in  receipt  of  your  communication  requesting 
my  opinion  as  to  the  power  of  the  Board  of  Regents  to  decline 
toissue  to  a  candidate  an  order -admitting  him  to  an  examination 
for  a  license  to  practice  medicine  in  the  State  of  Xew  ^"ork,  and 
to  decline  to  issue  to  an  applicant  who  shall  have  been  returned 
as  liaving  successfully  passed  the  required  examination  a  license 
to  practice  medicine  in  the  State  of  New  York,  in  case  the  Board 
of  Regents  is  satisfied  that  the  applicant  is  not  a  person  of  good 
moral  character.    In  reply  thereto  I  beg  leave  to  state  : 

Chapter  507  of  the  Laws  of  1890,  section  9,  in  its  application 
to  the  questions  presented  here,  prohibits  from  and  after  the  1st 
day  of  September,  1891,  any  person  not  theretofore  a  legally 
authorizfMl  practitioner  of  medicine  and  surgery  under  the  laws  of 
this  State  then  in  force  from  practicing  medicine  and  surgery  in 
this  Stall.'  unless  that  person  shaJl  have  received  from  the  Board 
of  RegisiitH.  after  examination  aod  approval,  as  provided  by  the 
statute  citfd,  a  license  to  practice  as  a  physician  and  surgeon  ;  and 
unless  sai<i  license  shall  have  been  registered  as  required  by  the 
statute,  or  unless  such  a  person  shall  hold  a  license  from  a  State 
examining  and  licensing  board  of  another  State  or  shall  have  been 
licensed  by  the  Board  of  Regents  as  required  by  the  said  statute. 
Section  ^,  id.,  provides  for  a  written  application  for  license, 
together  with  satisfactory  proof  that  the  applicant  is  more  than 
21  yeiifs  of  age,  is  of  good  moral  character,  has  obtainetl  a  com- 
petent si.-liiiol  education,  etc.;  and  permits  the  Board  of  Regents, 
if  satistied  with  proof  so  made,  to  direct  the  secretary  to  issue  an 
order  for  examination  to  the  applicant  furnishing  such  proof. 

The  statute  then  contemplates  that  the  person  who  has  secured 
a  license  sliall  present  himself  to  one  of  the  boards  of  examiners  foi 
examination.     After  such  examination  the  Board  of   Regents,  on 
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3 
receipt  of  an  official  report  from  the  board  of  medical  examiners  '* 

that  sucti  person  successfully  passed  said  examination,  is  required  4,^ 

to  issue  a  licwise  to  such  person  to  practice  surgery  and  medicine  J; 

in  the  State  of  New  York  if,  in  the  judgment  of  the  Bowrd   of  ' ' 

!«fe,  suchpm-Bon  he  duly  qualified  therefor.  '\ 

The  right  to  a  license  does  not  depend  alone  upon  a  successful  ' 

examination.    The  statute  requires  as  a  condition  to  an  examina^ 
tion  proof  of  good  moral  character;  and  the  language  employed  ■* 

in  section  7  of  the  statute,  "  and  who  shall  in  their  judgment  be  '' 

duly  ijualified  therefor,"  was  intended  to  exclude  from  the  right 
to  practice  medicine  and  surgery  persons  who  did  not  possess  the  ' 

qualifications  that  were  required  in  the  first  instance. 

The  Board  of  Regents,  in  my  opinion,  should  withhold  from 
any  canditlate  a  license  to  practice  medicine  and  surgery  in  this  ' 

State  unless  satisfied  that  the  candidate  is  a   person   of  good 
moral  character.  t 

I  am  unable  to  advise  what  action  the  court  would  take  in  such 
a  case ;  but  the  Board  of  Regents  would  be  entitled  to  notice  of  ^ 

any  proceeding  instituted,  and  a  judicial  determination  might  be  , 

desirable  for  future  cases. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney-General. 

Notary  public  —  Jurisdiction  of. 
>  notary  public  can  not  act  as  such  outside  of  the  county  for  which  he  ie 
appointed,  except  that  he  may  act  as  such  in  an  adjoining  county  on 
complying  with  chapter  370  of  the  Lawa  of  1884. 

Attobnet-Geneeal's  Office,  i 

Albany,  March  10,  1892.  f 
T.  D.  IJoTHFOED,  Esq.,  Long  Eddy,  N.  Y.  : 

Dkak  Sir, —  Replying  to  your  letter  of  the  fifth  instant,  I 

would  advise  you  that  a  notary  public  appointed  for  one  county 

can  not  act  in  any  county  in  the  State  by  filing  his  certificate  in 

ich  county.     He  can,  however,  act  in  any  county  adjoining  the 

■ounty  for  which  he  is  appointed  by  complying  with  the  pro- 

isions  of  chapter  270  of  the  Laws  of  1884. 

Youre  very  truly. 

S.  W.  ROSENDALE. 

A  ttomey-  General. 
U 
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2fiagara  FalU  Power  Company  —  Fraiirhisai  of —  Commissionem  of 

State  Heaermition  at  N^ia-gara. 
The  right  given  to  the  Niagara  Falla  Power  Company  to  taJce  water  from  the 
Niagtira  river  and  tbe  duty   imposed   upon   said    company   to    fumiab 
electrieitr  for  the  State  reservation  fn*e  of  charge,  probably  create  a 
contractual  relation  between  the  company  and  the  State,  which  can  not  he 
annulled  by  the  Leji^lature. 
It  is  the  duty  of  the  Gommissioners  of  the  State  Reservation  at  Niagara  to 
guard  against  the  establiahnient  of  enterprises  on  the  Niagara  river  tend- 
ing to  interfere  with  the  purposes  for  which  the  commission  was  creawii. 
Attorsev-Gknekal's  Office,  | 

Albany,  Maa-oh  12,  1892.  \ 
Hon.  Akprkw  H.  Gheen,  President  Cotntniagi<m.efs  of  State 
lietifrvation  at  Niagara,  New  York  City  : 
My  Dear  Sik, —  I  am  in  receipt  of  your  communication  of  the 
eighth  instant,  inclosing  a  copy  of  Senate  Bill  No.  295,  enti- 
tied  "An  act  with  reference  to  the  Niagara  Falls  Power  Com- 
pany," and  containing  the  question;  "Whether  the  acceptance 
by  the  company  of  the  conditions  named  in  the  bill  would  con- 
stitute a  contract  between  the  State  and  the  company,  which 
conld  not  hereafter  "be  rescinded  or  modified,  as  long  as  the  com- 
pany performed  its  obligations  under  the  act,  namely,  the  su])- 
plj-ing  of  light,  water  and  power  to  the  reservation." 

The  Niagara  Falls  Power  Company  was  incorporated  by  act 
of  the  Legislature,  chapter  83,  Laws  of  1SS6.  This  was  amended 
by  chapter  109,  Laws  of  1SS9,  and  chapter  253,  Laws  of  ls91. 
Under  these  laws  the  right  of  the  company  to  take  water  irom 
the  Niagara  river  extended  from  the  east  line  of  Lot  4-G,  Mile 
Keserve,  to  Fort  Day. 

By  the  pending  bill,  this  right  to  take  and  use  the  waters  of 
the  river  is  extended  "  to  aU  points  opposite  any  riparian  lands 
owned  by  the  said  corporation  up  to  and  including  a  part  of  Lot 
No.  49,  Mile  Reserve  (so  calledl,  to  the  extent  required  for  the 
proper  operation  of  the  authorized  works  of  said  corporatioi 
during  the  continuance  of  said  works  ;  this  right  being  granted 
upon  the  express  condition  that  its  acceptance  shall  bind  the  cor 
poration  to  furnish  free  of  charge  electricity  for  light,  for  the  use 
of  the  State,  in  the  State  reservation  at  Niagara,  and  the  publii 
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buildings  thereon,  when  and  as  reasonably  requested  by  the 

commissioners  of  said  reservation." 

In  providing  for  a  consideration  to  be  given  the  Ktate  by  the 
'  corporation,  as  a  condition  of  granting  the  franchise,  it  will 
.  doubtless  be  claimed  by  the  corporation  and,  in  view  of 
I  decisions,  with  mich  force,  that  a  contractus,!  relation  was 
-  created  which  puts  it  beyond  the  power  of  the  Legislature  to 

repeal  the  franchise  without  the  consent  of  the  ooipofation,  so 

long  as  it  performs  the  conditions. 

You  ask  the  furtiier  qoestion ;  "  Whether  the  commissioners 
1  are  under  obligation  to  watch  all  enterprises  looking  to  the  use 

of  the  Upper  Niagara  river;"  to  which  I  beg  to  say  that,  while 
J  the  inquiry  presenls  no  legal  question,  so  far  as  any  "  enterprise 
,  looking  to  the  use  '  of  the  Niagara  river  would  have  a  tendency 

to  interfere  with  the  general  purposes  for  which  your  eom- 
I  dniBsion  w.as  created,  it  seems  to  me  that  it  would  be  your  duty 
(ito  watch  the  same. 

Very  truly  yours. 

S.  W.  ROSEXDALE, 

Attor?!  ei/-  Gen  eral. 


I 


District  of  Columhia  bonds  —  Deposit  with  Insurance  Department. 
District  of  ColumbiiL  bonds  should  not  be  accepted  on  deposit  by  thi"  Insurance' 
Department. 

Attokney-Genebal's  Office,  i 

Albany,  March  K>,  ISOi  f 
Sabtby  Fiskk  ife  Sons,  28  Jfasaau  street,  Ifew  York  ciiij : 

Gentlemen.^  I  am  in  receipt  of  your  communication  of  the 
fifteenth  instant,  in  reference  to  the  opinion  written  by  this 
department  ou  the  twenty-fifth  of  January,  addi'esscd  to  the 
Superintendent  of  Insurance,  and  advising  him  with  reference  to 
his  right  to  receive  District  of  Columbia  bonds.  The  substance 
'  that  opinion  ivas  that  an  opinion  had  theretofore  been  rendered 
Attorney-General  Fairchild,  in  1876,  and  by  Attorney-General 
oonmaker,  in  1878,  to  the  effect  that  District  of  Columbia 
.>  bonds  were  not  United  States  bonds  within  the  meaning  of 
Banking  Law,  so  as  to  permit  savings  banks  to  invest  in  the 
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The  objections  suggested  by  the  two  opinions  referred  to  were 
removed  by  chapter  525,  Laws  of  1890,  which  authorized  savings 
banks  to  invest  in  the  3-65  bonds  of  the  District  of  Columbia ;  and 
it  might  well  be  argued  that  thatstatute  was  a  legislative  declara- 
tion of  the  right  of  savings  banks  to  invest  in  such  bonds  only 
after  the  enactment  of  the  same. 

In  view  of  the  fact  that  a  bill  was  about  to  be  introduced  in 
the  Legislature  to  enable  the  Superintendent  of  Insurance  to  receive 
as  deposits,  in  addition  to  the  securities  now  permitted  by  law, 
the  3-65  bonds  of  the  District  of  Columbia,  and  that  former  opin- 
ions had  been  written  upon  the  subject,  I  deemed  it  advisable  that 
the  Superintendent  should  not,  at  the  present  time,  accept  as 
securities,  District  of  Columbia  bonds  as  a  deposit  under  the  act 
of  1888.  This  department  being  on  record  as  I  have  stated,  and 
the  Legislature  having  the  matter  under  consideration  to  provide 
specifically  for  the  deposit  of  such  bonds,  I  do  not  see  how  I  could 
very  well  have  held  otherwise  with  reference  to  the  same;  and 
for  the  same  reasons  I  do  not  think  it  necessary  for  me  to  consider 
the  question  again,  especially  with  a  view  of  reversing  the  decision 
I  made  at  the  time  stated. 

Very  truly  yours. 

S.  W.  KOSENDALE, 

Attorney-General. 


Limitatioiis,  statute  of — State  officer  can  not  waive. 
A  State  of&cer  can  aot  waive  the  statute  of  limitationB. 

Attorn EY-G  EN eral'h  Office,  | 

Albany,  March  16,  1892.  \ 
Hon.  Charles  M.  Preston,  Superintendent  Ba/nlcing  Departm,&nt; 
Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the 
twelfth  instant  inclosing  bills  of  D.  C.  Howell,  dated  res|>ec- 
tively    May    29,    1872,    for   $9:i.65    and    $186,    dated   Januar" 
24,     1872,    and     stating     that    the    bills  were    presented    f* 
payment    to    the    Comptroller  then    in    office,    who    decline 
to    audit    the    same  for    the    reason  that  the  bills  were  n« 
itemized ;  that  the  bills  have  now  been  presented  to  you  with  tt 
request  to    audit    and    approve    the    same    and    send    to    i\ 
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Comptroller,  and  requesting  my  opinion  as  to  whether  a  State 
officer  can  waive  the  statute  of  limitations. 

In  reply  thereto  I  beg  leave  to  state  that  the  Constitution  of 
the  State,  section  14,  article  VII,  expressly  provides  that  neither 
the  Legislnture  nor  any  board  or  officer  of  the  State  shall 
audit,  allow  or  pay  any  claim  which,  as  between  citizens,  would 
be  barred  by  the  lapse  of  time.  This  provision  of  the  Constitu- 
tion clearly  prohibits  any  State  officer  from  waiving  the  statute 
of  limitations. 

It  would  appear  that  the  bills  presented  by  Mr.  Howell  were 
due  and  ]»ayable  in  1872,  and  no  power  exists  in  the  Superintend- 
ent of  the  Banking  Department  or  any  other  officer  of  the 
State  government  to  audit,  allow  or  pay  this  claim. 

I  return  you  herewith  the  bills  with  the  communications 
inclosed  in  your  letter,  and  suggest  that  you  have  copies  of  the 
same  made  and  filed  in  your  department,  with  papers  referring 
to  the  same,  for  use  in  the  event  of  any  proceedings  instituted  in 
relation  to  the  matter  in  the  future. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Attomey-Gejieral. 

Salt  lands.  —  When  to  be  sold  at  private  sale. 
The  lands  comprismg  the  Onondaga  Salt  Springs  reservation  belonging  to  the 
Stat*  Cftn  not  be  sold  at  private  sale  except  to  the  lessee  thereof. 

Attoeney-General's  Office,  I 

Albany,  March  16, 1892.  ( 

To  the  CoTmniasionera  <^  th€  Lamd  Offxse : 

In  the  matter  of  the  petition  of  WiUiam  Brown  Smith,  of 
Syracuse,  for  the  appraisal  and  sale  to  him  of  a  lot  of  land 
known  as  "  Reclaimed  Lot  35,"  being  a  part  of  the  Onondaga 
It  Springs  reservation  and  belonging  to  the  State  of  New 
irk,  which  said  petition  is  referred  to  me  for  my  opinion  thereon, 
lave  the  honor  to  submit  the  following : 

The  jirovisiona  of  law  regulating  the  sale  of  the  State  lands 
jieb  form  the  Onondaga  Salt  Springs  reservation  are  to  be 
-nd  in  chapter  200  of  the  Laws  of  1874,  as  amended  by  chapter 
:  of  the  Laws  of  1878.      It  will  seen  from  an  examination  of 
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the  statutes  referred  to  that  your  honorable  botly  has  no  power 
to  sell  at  private  sale  any  portion  of  said  lands  to  any  pei-son  other 
than  the  lessee  thereof.  Any  sale  to  any  person  other  than  the 
lessee  can  be  made  after  appraisal  only  and  at  public  auction  to 
the  highest  bidder  as  in  the  case  of  the  sale  of  the  unapprojtriated 
lands  belonging  to  the  State.  It  does  not  appear  fi-om  the 
petition  that  the  petitioner  is  the  leasee  of  the  lands  applied  for. 
In  the  absence  of  audi  proof  the  application  should  not  be 
granted. 

Kespectfully  submitted. 

S.  W.  KOSENDALE. 

Attorney 'Gen-Krai. 

Town  clerk —  EHgibilUy  to  office  of. 
A  deputy  postmaster  is  eligible  to  hold  Qie  office  of  town  clerk. 

Attornky-Gehskaj.'s  Office,  i 

Alrany,  March  10,  1892.  ( 
Charles  C.  Van  Kibk,  Esq.,  Ithaca,  JV.  Y. : 

DkarSik.  — In  reply  to  your  communication  of  the  eighth 
instant  I  would  state  that  in  my  opinion  a  deputy  postmaster  is 
■eligible  to  hold  the  office  of  town  clerk. 

"  Every  elector  of  the  town  shall  be  eligible  to  anj'  town  office.'' 
(Laws  of  1890,  chap.  569>  sec.  50.)  Certain  exceptions  are  made 
relating  to  the  offices  of  supervisor,  inspector  of  election  and 
commissioner  of  excise,  none  of  which  are  applicable  to  the  case 
submitted. 

Very  tmly  yonrB. 

S.  "W.  ROSENDALE, 
A  ttorney-  Gen  eral. 

Mecise  commiestoner — Constable. 
An  excise  commissioner  may  alao  hold  the  office  of  coiutable. 

Attorney-General's  Office,  \ 

Albany,  March  KJ,  1892.  \ 
TV.  S.  O'Eries,  Esq.,  Supervisor,  Hvmyphrey,  N.  Y. : 

Deah  Sir.  —  In  response  to  your  comninnication  of  the  tenti: 
instant  I  would  state  that  the  fact  that  a  person  is  holding  the 
office  of  "  excise  commissioner "  does  not  render  him  ineligible 


Repoet  of  the  Attohney-Genekal.  Ill 

to  he  elected  or  to  serve  as  constable.  Any  elector  of  the  towu 
is  eligible  to  the  office  of  constable.  (Laws  of  189n,  chap.  569, 
sec.  50.) 

By  accepting  the  office  of  constable,  a  commissioner  of  excise 
vvoiikl  not  vacate  his  office  as  such  unless  there  is  an  incompati- 
bility or  conflict  in  the  exercise  of  the  fnnctiona  of  the  two 
offices.  (People  ex  rel.  Kyan  v.  Green,  58  ^.  T.,  296  ;  People  ex 
rel.  Gilchrist  v.  Murray,  73  id.,  536.) 

I  see  nothing  incorapatible  in  the  two  offices  and  am  of  the 
opinion  that  a  person  could  hold  them  both. 

That  a  constable  could  hold  the  office  of  excise  commissioner 
would  seem  to  be  the  inference  from  section  16  of  the  above- 
quoted  statutes,  which  provides :  "  No  supervisor,  town  clerk, 
justice  of  the  peaoe  or  trustee  of  a  village  shall  be  a  commissioner 
of  excise,"  and  has  no  prohibition  against  the  holding  of  said 
office  by  a  constable.  I  am  of  the  opinion,  therefore,  that  the 
gentleman  referred  to  in  your  letter,  who,  during  his  term  as 
commissioner  of  excise,  has  been  elected  to  the  office  of  constable 
and  has  duly  qualified  as  such,  can  legally  hold  both  offices. 
Very  truly  yours. 

S.  W.  ROSENDALE. 

A  ttofnei/-  Ge/ie?'al. 

7'axation,  exemption  from —  Parsonage. 
A  church  parsouiige  is  not  exempt  from  taxation. 

Attokney-General's  Office,  [ 

Albany,  J/awcA  21,  1892.  I 
Messrs.  Geokoe  V.  Bkistol  and  R.  H.  Shumway,  Trustees,  etc., 
New  I^ixmon,  N.  Y.  : 
(testlemes. — Yours  of  the  fourteenth  insbint  has  been  received, 
and  in  reply  to  your  inquiry  whether  a  parsonage  located  upon  a 
lot  belonging  to  a  religious  society  which  adjoins  the  lot  upon, 
which  the  church  edifice  is  located  —  land  which  was  obtained 
long  time  after  the  church  was  built  and  the  land  where  it 
inda   was  occupied  by  the  society  —  can  be  taxed  for  school 
irjtoses,  T  would  say  : 

~^j  subdivision  3  of  section  4,  of  title  1,  chapter  13,  Revised 
Ltutes,  respecting  exemptions  of  property  from  taxation,  and 
leaded  by  chapter  397,  Laws  of  1883,  it  is  provided:     "Every 
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building  erected  for  the  use  of  a  college,  incorporated  academy  or 
other  senunary  of  learning  or  in  actual  use  for  either  of  such  pur- 
poses, every  building  for  public  worship,  every  schfiol-hoiise  or 
court-house  and  jail,  used  for  either  such  purposes,  and  the  several 
lots  whereon  such  buildings  so  used  are  situated,  and  the  furni- 
ture belonging  to  each  of  them,"  shall  be  exempt  from  taxation. 
Though  the  new  lot  upon  which  the  parsonage  is  located  is 
not  separated  from  the  old  lot  whereon  the  church  is  located 
by  a  fonce,  they  are  two  lots,  and  the  parsonage  lot,  in  my 
opinion,  is  not  exempt  from  taxation. 

Very  truly  yours. 

S.  W.  KOSENDALE, 
Attorn^-  General. 

liailroad  Commtaaionera  —  Terma  of,  expiration  of. 
Thf  tiTiii  of  office  of  a  Railroad  Commissioner  does  not  extend  to  Ave  years 
from  dite  of  appointment,  but  only  to  five  years  from  expiration  of  the 
procfdiag  term. 


Attobnby-Gbnebal's  Offick, 


) 


Albany,  Ma/rch  2(1,  1892.  ( 
To  the  Gc 


I  ha\'e  the  honor  to  acknowledge  the  receipt  of  your  com- 
munication of  the  twenty-first  instant,  calling  my  attention  to 
certain  facts  relating  to  the  tenure  of  office  of  the  members  of 
the  Board  of  Railroad  Commissioners,  and  submitting  to  me  the 
question  whether  the  terms  of  office  of  Messrs.  Kogers  and 
Baker,  Railroad  Commissioners,  extended  five  years  from  the 
dates  of  their  commissions,  viz..  May  11,  1887;  or  did  the  term 
of  Rogers  extend  during  the  unexpired  term  ending  January  29, 
ism,  and  that  of  Baker  extend  during  the  unexpired  term  end- 
ing January  29,  1892. 

In  answer  thereto  I  beg  to  submit  the  following : 

By  chapter  353,  Laws  of  1882,  entitled  "An  act  to  create  a 
board  (tf  railroad  commissioners,  and  to  define  and  regulate  its 
powers  and  duties,"  it  is  provided  in  section  1  that,  after  the 
expiration  of  the  periods  for  which  the  commissioners  were 
originally  appointed,  there  shall  be  terms  of  five  years. 

The  word  "term"  has  a  well-defined  meaning  which,  being 
applied  to  the  question  under  consideration,  will  aid  in  disposing 
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of  it ;  "A  s])ace  or  period  of  time  to  which  limiis  have  been  set ;  [ 

the  time  or  period  through  which  something  runs  its  course  or  , ! 

lasts  or  is  intended  to  last :  as,  he  was  engaged  for  a  tfrni  of  five  ' 

years ;  or,  bis  term  of  office  has  expired,"     (Century  Dictionary.)  i 

The  definition  of  the  word  "term"  has  been  adjudicated  by  i 

the  €i>urt  (if  Appeals,  which  has  decided  that  the  word  "  tei'm,"  i 

as  applied  in  fixing  the  terms  of  heads  of  departments  and  com-  « 
miss-ioncrs   in   the   city   of  New  York,  "is  to  be  const,rufd  as 

designating   consecutive   periods  of  (six)  years,  following  each  * 
other  in  regular  order,  the  one  commencing  when  the  other  ends, 
and  the  incumbent  appointed  in  any  such  period  is  to  be  treated 

as  tlie  incumbent  of  the  terra  or  period  to  which  his  appointment  ' 
relates,   bis    office   expiring   with    the   expiration   of   the   term. 

Where,  therefore,  the  term  of  a  police  commissioner  (six  years)  i 
expired   Api'il   30,   1878,  and    his   successor   was  not   ajipointed 

until  May  15,  1880,  it  was  held  that  the  term  of  the  latter  expired  . 
April  30,  1SH4."     (People  ex  rel.  Mason  v.  McClave,  99  K.  Y.,  83.) 

Applying,  therefore,  this   definition,  and   fixing  as  the  initial 

point   the   date  of  the  expiration  of   the  original  appointments  ■ 
Mr.  O'Donnei's  appolDtment  terminated   on  the  29th  day   of 

January,   188ti  (as  it  was  for  three  years).     Mr.  Rogers  having  \ 

been   appointed  to  succeed   Mr.     O'Donnel   his   five-year  term  ] 

began  on  the  2ftth  of  January,  1886 ;  the  end  of  his  term  was,  j 

therefore,  January  29,  1891.  \ 

Mr.  Baker  iiaving  been  appointed  to  succeed  Mr.  Rogers,  whose  j 

original   appointment   expired   January   29,   1887,  by  tlie  same  ! 
oonatruction,  his  term  would  expire  January  29,  1892. 

Very  respectfully.  ; 
S.  "W.  EOSEKDALE, 
Attorney-  General.  ! 

Taxadoii,  exemption  Jrom —  Church  parsonage  and  shed».  J 

A  church  parsonage  and  sbeda  are  not  exempt  from  taxation.  <r 

Attorn ey-Genekal's  Office,  \  | 

Albany,  March  26,  1892.  I  ', 

ley.  C.  L.  Bakhinger,  Valatia,  Jf.  T.: 

Dear  Sjr. — In  reply  toyoUr  letter  of  yesterday's  date,  I  beg  to 
tate  that  the  Supreme  Court  held  In  the  case  of  the  People  es  rel. 
Ftutchinson  v.  O'Brien  (53  Hun,  580),  that  the  exemption  from  tasa- 
15 
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taon  ander  the  statute  referred  to  by  you  (1  E.  &,  chap.  13,  tit.  1, 
page  366,  sec.  4),  as  amended  by  Laws  1888,  chapter  387, 
ei:teQded  only  to  the  building  actually  used  for  public  worship. 
The  above  case  I  consider  directly  in  point  to  the  effect  that  the 
parsonage  and  sheds  described  by  you  are  subject  to  taxation. 
Very  truly  yours. 

S.  W.  ROSENDALE. 

A  ttorney-  General. 

Paupere .  support  of —  What  town  liable  —  Dispidte  as  to. 
The  town  in  which  a  pauper  has  gained  a  legal  settlement  in  liable  fur  hin  sup- 
port     Diapute«   between  towna   as  to  aupport   of  paupers   are   to   be 
detemimed  under  proviBiona  of  part  1,  Revised  Statutes,  chapter  20.  title  1, 
sections  31-34. 

Attobsey  Genekai.'s  Office,  ] 

Albany,  i/«rcA  26,  1892.  { 
HoKACE  Slitee,  Esq.,  Superintendent  of  the  Poor,  Ph-jenixmlle, 
JV  Y.: 
Deab  Sir. —  In  reply  to  your  letter  of  inquiry  of  the  fifteenth 
instant  I  would  state  that  in  my  opinion  the  fact  that  the  ])au])er 
referred  to  never  before  received  pauper  aid  does  not  affect  the 
question.  If  he  has  gained  a  legal  settlement  in  Worcester  under 
the  provisions  of  section  29,  title  1,  chapter  20,  part  1,  Ilevised 
Statutes  (8th  ed.,  vol.  3,  page  2111),  and  had  not  been  in  West- 
ford  for  the  year  required  to  gain  a  settlement  there,  he  ia  charge- 
able to  the  town  of  Worcester.  This  view  is  on  the  aanmption 
that  the  poor  in  Otsego  county  are  chargeable  to  their  re9i)ective 
towns. 

The  proceedings  to  be  taken  in  disputes  between  towna  as  to 
support  of  paupers  are  regulated  by  sections  31-34,  inclusive,  of 
the  above-quoted  statutes. 

Very  truly  yours. 

S.  W.  ROSENDALE, 
,  Attorney-General. 
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Judgment  affainsttown  — Mow  paid. 
A.  juUgmeut  againflt  a  town  must  be  paid  as  a  town  audit. 

Attobney-Genekal's  Office,  1 

Albany,  March  28,  1S92.  I 
EovAi.  E.  Johnson,  Esq.,  Supervisor,  Marathon,  N.  Y.: 

Dkak  Sir. —  In  reply  to  your  communication  of  the  eighteenth 
instant  I  would  state  that  section  190,  chapter  569,  Laws  of 
1891,  provides:  " The  following  shall  be  deemed  town  charges, 
*  *  *  all  judgments  duly  recovered  against  the  town  »  *  * 
All  town  charges  specified  in  this  section  shall  be  pre- 
sented to  the  town  board  for  audit,  and  tiie  moneys  necessary  to 
defray  such  charges  shall  be  levied  upon  the  taxable  property  in 
such  town  by  the  board  of  supervisors." 

I  Jiui  of  tie  opinion,  therefore,  that  any  attempt  to  provide  for 
the  payment  of  the  judgment  iu  any  way  or  manner  other  than 
that  directed  by  the  statute  would  be  unauthorized  and  illegal. 
Very  truly  yours. 

8.  W.  ROSENDALE, 

A  ttoTiiey-  Oeneral. 

dominations  —  Vacancies  in,  how  ^filled. 

Vacani'ies  in  nominations  can  be  filled  by  a  committee  appointed  for  that 
purposi'  by  the  nominating  convention. 

Tlie  prHhiili'nt  and  secretary  of  a  convention  have  no  power  to  fill  vacancies 
unless  constituted  a  committee  for  that  purpose  by  the  convention ;  and 
they  have  no  power  to  sign  the  certificate  of  a  nomination  to  fill  a  vacancy 
unlesB  they  are  also  president  and  secretary  of  the  committee. 

Attorney-General's  Office,  j 

Aluany,  Ifaroh  28,  1892.  [ 
Odlk  J.  Whitlook,  Esq.,  Croton  Falls,  If.  T.: 

Dear  Sir. —  In  reply  to  your  communication  of  the  eighteenth 
instant  i  would  state  that  a  committee  to  fill  vacancies  on  a 
ticket  miiHt  be  appointed  by  resolution  of  the  nominating  conven- 
tion to  that  effect. 

The  presiding  officer  and  secretary  of  the  convention  do  not 
constitute  such  committee  and  they  are  not  members  of  such 
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committee  im'.ess  designated  as  such  by  the  convention.  The 
certiticates  of  nominations  made  to  fill  vacancies  are  not  to  be 
executed  bv  the  presiding  officer  or  secretary  of  the  convention 
unless  they  are  also  the  presiding  officer  and  secretary  of  the 
committee.  (Laws  of  1890,  chap.  2<52,  sec.  14.) 
Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney-0»>ieral. 

3aUot  Reform  Law  —  EUgihUity  to  offive. 

A  person  receiving  the  higliMt  number  of  yotea,  wlio   is  othenviae  ((ualified, 

V  lioliJ  the  office,,  notwithstanding  he  was  never  legally  nominated. 

ATntKHEY-GENEEAL's    OfFICE,  | 

Albany,  March  28,  1892.  f 
H.  S.  EoBiNsoN,  Esq.,  Inspector  of  Election,  Union  Springs,  ^Y.  Y.  .■ 
Dear  Sir. —  In  reply  to  your  letter  of  the  twenty-flret  instant, 
I  would  Htate  that,  In  my  opinion,  there  is  nothing  contained  in  the 
"  Ballot  R^'form  Law "  (chapter  262,  Laws  of  1890)  which  dis- 
qualifies ii  jierson  otherwise  eligible  from  holding  any  public  office. 
The  proiisions  of  the  statute  requiring  nominations  to  he  flled 
within  cerfiiin  apecifled  times  and  at  certain  decided  places,  has 
reference  only  to  the  printing  of  the  names  of  candidates  on  t^ 
official  balldta  at  the  public  expense;  and  that  the  names  only  of 
such  candidates  whose  nominations  are  legally  flled  under  the  pro- 
visions of  this  law  can  he  printed  on  the  officii  ballots. 

This  does  not  curtail  the  right  of  the  citizen  to  vote  for  any 
person  otherwise  eligible  to  any  office,  whether  legally  nominated 
or  not,  and  the  duty  of  the  inspectors  to  count  such  votes. 
Very  truly  yours. 

S.  "W.  ROSENDALE, 

A  ttorney-  General. 
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Sejcual  intercourse  loith  a  female  under  16  years  of  age  —  Punithmeiit. 
The  maximum  punishment  tor  the  crime  of  sexual  intercourse  with  a.  female, 
not  the  wife  ot  the  prisoner,  under  16  years  of  age,  is  twenty  years 
impriaoiinient.  ' 

Attoeney-Genesal'r  Office,  I 

Albany,  April  7, 18i)2.  \ 

Z.  R.  Brockway,  Esq.,  General  Superintendent  EVmira  Reforma- 
tory^ Ehnira,  N.   Y. : 

Dear  Sir. —  In  reply  to  yoor  comnmnication  in  reference  to  the 
sentence  of  Merwin  Blvenlterg,  I  beg  to  state:  From  the  papers 
foiTvarded  to  me  by  you,  and  which  I  return  you  herewith,  it 
appears  that  the  prisoner  was  convicted  of  the  crime  of  having 
Bestial  iDti-rcourse  with  a  female  not  his  wife,  under  the  affe  of 
16  years. 

Thla  offense  was  made  a  crime  by  section  278  of  the  Penal 
Code,  which  also  has  reference  to  the  crime  of  rape.  By  that 
section  the  crime  of  rape  is  defined  as  the  act  of  sexual  intercourse 
witli  M  leiiiale  not  the  wife  of  the  perpetrator,  coraniitted' «7y«i/i«< 
h^i-  u'UI  01'  without  her  consent.  Provision  is  then  made  as  to 
the  jiuuishment  for  the  crime  of  rape,  and  in  the  same  section 
proi  ision  is  made  for  the  punishment  of  the  offense  of  which  the 
prisoner  Hivenberg  was  convicted,  viz.,  of  an  act  of  sexual  intt>r- 
course  with  a  female  not  his  wife,  under  the  age  of  16  years;  and 
the  maximum  punishment  for  such  an  offense  is  not  more  than 
twenty  years, 

I  think  a  dear  reading  of  the  section  of  the  Penal  Code  referred 
to  and  the  decision  in  the  People  v.  Maxim  (32  State  Eep,,  131), 
leads  to  the  determination  that  the  maximum  term  of  imprison- 
ment for  the  offense  of  which  the  prisoner  Rivenbergf  was  con- 
vieted  is  the  term  of  twenty  years. 

Yours  very  truly. 

S.  W.  ROSENDALE, 

Attorney-  General. 
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TPest  Turin  —  Tmon  meetini/s  held  hy  districts —  Powers  of  board  of 

supervisors  —  JhiratioH  of  toten  meeting. 
The  board  of  aupervigors  may  designate  who  shall  preside  at  town,  meetings 
held  by  election  districts,  but  -iiic'i  presiding  offlcera  must  be  residents  of 
the  respective  districts  in  wlii-  h  tliey  att. 
The  town  meetings  must  be  kept  open  during  the  time  required  by  law. 

Attuk.ney-Generat.'s  Office,  ] 

Albany,  March  10,  1892.  ' 
Hon.  George  H.  P.  Gould,  Member  of  Assembly  : 

Dear  Sir. —  In  i-espoiiBe  to  your  request  for  my  opinion  as  to  tlie 
legality  of  the  resolution  adopted  by  the  board  of  supervisora  of 
I^ewis  county,  on  the  4th  of  Decemher,  1891,  in  regard  to  author- 
izing the  town  of  West  Turin  to  hold  its  town  meetiugs  by  elec- 
tion districts,  I  would  state  tiiat  I  have  examined  the  resolution, 
and  in  my  opinion  the  same  complies  with  the  law,  except  as  here- 
inafter stated. 

The  fourth  section,  so  far  as  it  autiiorizes  the  town  board  to 
designate  the  hour  of  the  town  meeting,  and  the  thirteenth  sec- 
tion, providing  for  the  determination  by  the  electors  present  of 
the  hour  of  closing  the  town  meeting,  in  my  opinion  are  In  con- 
flict with  section  29  of  chapter  569  of  the  Laws  of  1890,  which 
provides  ;  "  Town  meetings  shall  be  kept  open  for  the  purpose  of 
voting.  In  the  daytime  only,  between  the  rising  and  setting  of  the 
sun,  and  if  necessary,  may  be  continued,  by  a  vote  of  the  town 
meeting,  during  the  next  day,  but  no  longer." 

Section  5  of  the  resolution,  which  provides  that  "  The  town 
officers  shall  assign  one  justice  of  the  peace,  together  with  the 
inspectors  of  election  now  provided  by  law  in  each  election  dis- 
trict, to  hold  the  said  election  in  each  of  said  districts,  who  will 
act  as  the  board  of  inspectors  thereof,  for  such  district,"  is  within 
the  power  of  the  board  of  supervisors  to  regulate,  under  the 
general  clause  of  the  act  authorizing  them  to  "prescribe  tiie 
manner  In  which  the  town  business  shall  be  conducted  in  such 
districts."  (Laws  of  1875,  chap.  482,  sec,  26,  as  amended  by  Ijiws 
of  1878,  chap.  285.) 
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1  am  of  the  opinion,  however,  that  the  town  officers  have  no 
power  to  assign  a  justice  of  the  peace  or  an  inspector  of  election 
to  hold  tlie  said  election  In  a  district  otiier  tlian  that  in  which  he 
;  such  designation  would  be  contrary  to  ttie  general  prin- 
ciple of  law  that  a  public  officer  must  hs  an  Sector  of  the  dis- 
trict over  which  his  duties  extend.  (Thjoop's  Public  OUicers, 
'  see.  80.) 

As  to  inspectors  of  election,  the  statute  expressly  provides  that 
they  muet  lie  electors  of  the  election  district  for  which  they  are 
chosen  to  act,  (Laws  1842,  cliap.  130,  see.  21,  as  amended  by  Laws 
1890,  chap.  7,  sec.  1.) 

The  provisions  of  said  section  6,  that  the  inspectors  shall  be 
allowed  to  rote  in  the  districts  where  they  shall  be  respectively 
designated  and  assigned,  is  clearly  inoperative  and  void,  so  far  as 
it  would  give  an  inspector  the  right  to  vote  in  a  district  in  which 
he  was  not  otherwise  legally  qualified  to  vote. 
Very  truly  yours, 

S.  "W.  KOSENDALE, 

A  ttomey  -  General. 

Insuran'-i'.     /Jepartment  —  Securities    deposited    loilh —  W/mi    t"    be 

relumed. 
Securities  ilr|i(jsited  with  the  Insurance  Department  by  a  foreign  flri'  msuj'Bnce 
c't.iiii|i^iii>  :ire  lield  by  said  department  in  trust  for  al]  policy  lioldors  in  the 
Uiiit.il  Si.itei,  and  should  not  be  returned  to  the  company  as lonfi;  an  it  has 
poliijie>.  iputslanding  in  the  United  States. 

Attoknev-Generai.'s  Offick,  "I 

Albany,  March  2S,  l>il>:i.  f 
Hon.    Ja'.hs     F.     Pikkck,     Superintendent    of    the    Jnnnrance 
Di'pit  limrnt : 
Bear  Sir.^  I  am  in  receipt  of  your  letter  with  reference  to  the 
Norlb  Geriiian  Fire  Insurance  Company  of  Hamburg,  Germany. 

It  appears  that  this  company  was  admitted  to  do  business  in 
this  State  on  September  30,  1877,  under  the  provisions  of  chapter 
466,  Laws  of  1853,  as  amended,  and  made  the  deposit  of  wecurilies 
''nthe  Inaiiranee  Department  required  by  the  provisions  of  that  act, 
o  the  extent  of  |270,000.     The  company  discontinued  business  in 
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tbJa  State  December  19,  1884.  The  Superintendent  of  luBurance 
relmquished  a  portion  of  the  securities  after  that  date,  to  the 
insurance  company. 

It  waa  aftw^ards  ascertained  that  the  said  company  was  coa- 
tmmng  to  do  businesB  in  the  State  of  California.  It  appears  tliat, 
under  the  r^ulations  of  the  State  of  Oalifomia,  foreign  inanrance 
companies  doing  business  in  that  State  are  not  required  to  make  a 
deposit  for  the  protection  of  policy  holders  in  that  State.  The  com- 
pany clamts,  through  its  attorney,  that  it  was  transacting  buBiness 
in  the  State  of  California  before  it  was  admitted  to  transact  busi- 
ness in  the  State  of  New  York,  and  that  the  California  agency 
reported  directly  to  the  home  otBce  in  Hambnt^,  Gtermany. 

The  question  then  submitted  ie  as  to  whether,  or  not,  the  balance 
of  the  securities  on  deposit  in  the  office  of  the  Superintendent  of 
Insurance  of  the  State  of  New  York,  should  be  rehnquiahed  or 
retained  by  him. 

Under  the  provisions  of  the  act  of  1863,  as  amended,  section  23, 
fire  insurance  companies,  incorporated  by  or  organized  under  any 
foreign  gOTemment,  are  required  to  deposit  with  the  Buperintend- 
efit  of  tiie  Insurance  Department,  for  the  benefit  and  security  of 
policy  holders  residing  in  the  United  States,  a  sum  not  less  than 
1200,000,  in  stocks  of  the  United  States  or  the  State  of  New  York, 
in  all  cases  to  be,  or  to  be  made  to  be,  equal  to  a  stock  producing  six 
per  cent  per  annum,  or  in  bonds  and  mortgages  on  improved,  unin- 
cumbered real  estate  in  the  State  of  New  York  or  in  such  stocks 
and  securities  as  now  are,  or  hereafter  may  be,  receivable  by  the 
Banking  Department  as  security  for  circulating  notee. 

There  is  no  provision  made  by  statute  for  the  relinquishment 
of  the  securities  so  deposited  with  the  Superintendent  of  the  Insur- 
ance Department,  even  after  the  company  making  such  deposit 
has  terminated  its  business  in  this  State,  In  the  absence  of  such 
statutory  provision  the  deposit  being  made  "  for  the  benefit  and 
security  of  policy  holders  residing  in  the  United  States,"  such 
deposit  became  a  trust  fund,  in  the  hands  of  the  Superintendent 
of  the  Insurance  Depariment,  and  the  policy  holders  residing  ia  the 
United  States,  on  the  making  of  the  deposit,  become  cpMifi  que 
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tmef^rd   and   entitled   to    an    interest    in  the  deposit  and  its 
continuation. 

The  rei|Tiiinraent  of  tlie  statute  that  the  deposit  ebould  be  made 
for  the  benefit  ci  the  policy  holders  in  the  United  States  was  a  con- 
dition precedimt  to  the  right  of  the  compauj'  to  do  business  in  the 
State  of  Xe«-  York,  That  condition  was  accepted  by  the  company 
and  business  was  thereafter  transacted  in  this  State.  The  deposit 
so  made  was  for  the  benefit,  not  only  of  the  policy  holders  within 
the  Stut<i  of  New  York,  but  of  the  policy  holders  in  the  TJnitedj 
States,  and  tlity  thereby  acquired  rights  in  the  bonds  deposited, 
whicli  it  is  doubtful  if  the  Superintendent  could  legally  disturb. 

Ttiis  principle  of  law  was  discussed  in  the  case  of  Ins.  Co.  t. 
MjixweU. 

The  fact  that  the  laws  of  California  do  not  require  the  company 
to  make  a  deposit  in  that  State,  does  not,  in  my  judgment,  inter- 
fere in  any  degree  with  the  duty  of  the  Superintendent  with  refer- 
ence to  the  fund  on  deposit  under  the  peculiar  language  of  the 
statute  of  this  8tate;  and  until  such  time  as  satisfactory  proof  shall 
be  made  to  (he  Superintendent  of  the  Insurance  Department  that 
tliere  are  no  ]>olicy  holders  of  this  company  in  the  United  States,  I 
adrise  the  Superintendent  not  to  relinquish  the  securities  of  the 
company,  unless  compelled  by  the  order  of  some  legal  tribunal 
so  to  do. 

Very  truly  voura. 

S.  W.  ROSENDALE, 

Attorney-  General. 

To  thf  name  effect  as  the  }yrecedinf/. 
Fiirlher.  a  polii.'j'  writt*ii  by  the  depositing  company  after  withdrawal  from 
Imsidtfls  ill  this  State,  is  protected  by  the  deposit. 

Attorn RY-G EN eral's  Office,  ) 

Albany,  March  28,  1892.  I 
Bon,  James  F.  Vierce,  Superintendent  of  the  Insurance  Department f 
Dear  Sir.^ —  In  reply  to  your  letter  of  recent  date,  in  relation  to 
the  Pire  Insurance  Association  of  London,  I  beg  leave  to  state: 
It  appears  that  this  company  was  admitted  to  do  bndness  in 
this  State  under  the  provisions  of  the  general  act  of  1853,  on 
16 


Report  of  the  Attorney-General. 


1 


March  8,  1881.  The  company  made  a  deposit  with  the  Insarance 
Department  of  |200,000,  in  accordance  with  the  requtrenients  of 
that  act.  This  company  ceased  the  transaction  of  busineas  nithin 
tliis  State  in  1888,  and  has  issued  no  policies  in  the  United  States 
since  its  withdrawal  in  this  State.  There  is  now  a  balance  of  the 
original  deposit  held  hy  the  Superintendent  of  the  Insurance 
Department 

With  reference  to  the  duly  of  the  Superintendent  with  relation 
to  funds  of  the  character  deposited  by  this  company,  I  beg  leave 
to  refer  you  to  an  optoion  written  by  me  of  this  date,  with  refer- 
ence to  the  North  Oerman  Fire  Insurance  Company  of  Hamburg, 
Germany.  All  of  the  suggestions  made  in  that  opinion  are  appli- 
cable to  the  company  in  question;  and  following  the  advice  of 
that  opinion,  if  the  Superintendent  has  presented  to  him  satis- 
factory proof  that  the  Fire  Association  of  London,  England,  has 
ceased  the  transaction  of  business  in  the  United  States,  and  there 
are  no  outstanding  policyholders  or  obligations  of  that  comjiany 
in  the  United  States,  then  the  Superintendent,  on  proof  of  such 
fa«t,  would  be  authorized  to  relinquish  the  securities  held  by  the 
Insurance  Department 

With  reference  to  the  second  proposition  contained  in  your 
letter,  as  to  whether  or  not,  should  the  corporation  now  issue 
policies  in  this  State  under  the  provisions  of  chapter  113,  Laws  of 
1885,  such  policies  would  properly  attach  against  the  balance  of 
the  money  remaining  with  the  Department,  I  reply:  The  act  of 
1885  has  reference  to  agents  doing  business  in  this  State  ir  placing 
insurance  with  companies  nnaydhorized  to  do  business  witiiiu 
this  State.  The  deposit  was  originally  made  for  the  benefit  and 
security  "  of  policy  holders  in  the  United  States,"  and  was  intended 
as  a  security  for  such  policy  holders  during  the  time  the  company 
transacted  business  in  the  United  States ;  and  should  a  policy  be 
written  under  the  provisions  of  the  act  of  1885,  with  the  Fire 
Association  of  London,  at  the  present  day,  as  an  imauthorized 
company,  the  balance  of  the  deposit  remaining  with  the  Depart- 
ment might  be  said  to  be  charged  as  a  trust  fund  for  the  security 
of  any  policy  written  under  the  act  of  1885. 
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I  think  that  the  Department  should  close  out  Uie  basinefla  of  tj 

the  company  before  granting  a  license  under  tiie  act  of  1885,  that 
might  residt  in  a  policy  written  tiiereimder  attaohing  to  the  trust 
fund. 

Very  truly  yours, 

S.  W.  ROSENDALE, 

Attorn  ey-  General 

MuiliJing  and  loan  associations  —  Amount  of  indebtedness  author  ze  I 
Buikling   ami   loan  associations  may  borrow  not  to  exceed  one-fourth  of  the 
attsiiL'K'iti^  amount  paid  in  by  subscribers  upon  their  stock,  and  the  incon  e 
thwot. 

Attornev-Gknkral's  Office,  ) 

Alijany,  March  2i),  1S92.  f 
lrliju.('u\K).ys'M..PRKS-ms,Supe>-h)te)fdentqfBavHn</Departm.ent: 
Dear  Sir. —  Your  communication  of  March  third  has  been 
received,  inclosing  a  communication  from  Messrs.  King  &  Co.,  in 
which  you  desire  my  construction  of  the  Laws  of  1851,  chapter  122, 
as  to  whether  "building  asaociationa  may  borrow  one-fourth  of 
their  Btoclc  sabseriptions  in  force  at  any  time,  in  addition  to  one- 
fourth  of  the  actual  cash  they  have  received  during  the  period  of 
business.  In  other  words,  the  law  seenw  to  contranplate  that, 
inasmuch  as  stockholders  are  liable  for  all  the  debts  of  the  cwpo- 
ration.  this  would  amply  cover  one-fourth  of  the  indebtedness, 
which  would  include  borrowed  money." 

Section  4,  chapter  122,  Laws  of  1851,  provides:  "It  shall  be 
lawful  foi-  the  trustees  to  call  in  and  demand  from  the  stockhold- 
ers respectively  all  such  sums  of  money  by  th^m  subscribed  at 
stLCh  times  and  in  such  payments  or  installments  as  the  articles  of 
association  shall  prescribe,  under  the  penalty  of  forfeiting  the 
shares  of  stock  subscribed  for  and  all  previous  payments  made 
lereon     *     •     •." 

Thus,  provision  is  clearly  made  for  the  payment  of  subscriptions 
ir  stock  in  Installments  in  such  amounts  and  at  such  times  as 
he  association  by  its  articles  of  association  shall  prescribe,  and 
idently  the  value  of  each  share  depends  upon  the  amount  actu- 
ly  paid  upon  it  by  the  holder  to  the  association. 
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Section  5  proTidea:  "AH  corporatioiiB  formed  under  this  act 
Bhall  have  power  to  borrow  money  for  temporary  pnrpoaes  not 
incondBtent  with  the  objects  of  the  organization;  but  no  loan  for 
such  purposes  shall  have  longer  duration  than  two  years,  nor  shall 
such  indebtednera  exceed  at  any  one  time  one-fourth  of  the  aggre- 
gnte  amount  of  the  shares  and  parts  of  shares  and  the  income 
thereof  actually  paid  in  and  received,"  clearly  limiting  the  amount 
which  the  association  woidd  have  the  ri^t  to  borrow  to  a  sum 
which  should  not  at  any  one  tune  exceed  one-fourth  of  the  aggre- 
gate amount  paid  in  by  subscribers  upon  their  stock  and  the 
income  thereof. 

Very  respectfully  yours. 

S.  W.  ROSENDALE, 
Attorney-Gewral. 

IiiveiUgatiny  committees —  Mrpetiaee  of,  when  to  be  paid —  Api>roval 

by  President  of  Senate. 
Tln!  eioenses  of  a  cftminittee  of  the  Senate  conducting  an  investigation  are  to 
Ijepaid  by  the  Comptroller  only  after  approval  by  the  Pr?sident  of  the 
Senate.    Such  approval  must  be  unqualifled. 

Attorn  ky-Genebal's  Office,  i 

Albany,  Mar-jh  2'\  ISi>2.  ( 
Him.  Frank  Campbell,  ComptroUcr : 

Dear  Sir. —  I  am  in  receipt  of  a  communication  of  recent  date, 
inclosing  correspondence  between  the  Lieutenant-Govenior  and 
yoiii-self,  relating  to  the  approval  of  bills  by  the  Lleutenant-fJov- 
^riiiir,  under  chapter  653,  Laws  of  1880  (3886?). 

Referring  to  the  couununication  and  to  a  conference  with  you 
touching  the  provisions  of  section  11  of  chapter  653,  Laws  of 
188(5, 1  beg  to  state  that,  in  my  opinion,  the  class  of  bills  therein 
referred  to  require,  in  the  language  of  the  act,  after  being  certified 
by  the  chairman  of  the  committee,  to  be  "  duly  approved  "  by  the 
President  of  the  Senate  ;  and  that  "  approved  for  audit  only  "  is 
not  a  compliance  with  the  provisions  of  said  section,  as  the  stat- 
ute contemplates  an  unqualified  approval  by  the  President  before 
submission  to  the  Comptroller. 

Yours  very  truly. 

S.  W.  ROSENDALE, 

A  ttomeij-  Oeikeral. 
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Building  and  loan  aaeociotions  —  Powers  and  dttliea  of. 
Building  and  li)an  aaeociations  organized  under  chapter  122  of  Gu-  Lav.-;  of 
18S1,  and  amendments,  can  not  loan  money  exceptto  membera.  7!iey  cHn 
not  inveat  ia  other  than  real  estate  securities.  They  can  not  fcwiie  ■■  piiiil- 
up"  or  "fulJ-paid"  shares  on  which  a  fixed  sum  is  to  be  repaid  tu  the 
holder.  They  can  not  transact  a  "banking"  business  nor  prupTly  be' 
styled  a  "iiank."  They  may  issue  shares  in  separate  aeries,  maturing 
at  separate  timee,  They  may  change  the  date  of  tlie  close  of  tlie  fiscal 
year  by  proper  action  of  the  board  of  trustees  to  that  effect. 

Attorney-General's  Office,  j 

Albany,  March  29, 181)2.  \ 
Hon,  CHARtts  M.  Frestoh, Superintendent  Banking  Depniimi'nt: 
Dear  Sir. —  In  answer  to  your  communication  of  recent  date, 
asking  ray  construction  of  certain  provisions  of  chapter  12-2,  Laws 
of  1851,  and  its  amendments,  bo  far  as  they  involve  the  qiiestious 
presented,  viz.: 

1.  Can  associations  formed  under  said  act  "  loan  money  tf>  other 
than  members  ? " 

2.  Can  they  "  invest  or  Joan  money  in  other  securities  than  bond 
and  mortgage  on  real  estate  )" 

3.  Can  they  "  issue  preferred  stock  J " 

4.  Can  they  "  issue  so-called  paid-up  shares  for  less  than  the 
matured  face  value  of  the  shares  and  contract  to  return  the  full 
face  value  of  the  shares,  with  or  without  a  stated  rate  of  inieiest 
on  the  money  paid  in,  in  a  stated  number  of  years  or  months  f " 

5.  Can  they  "  issue  full-paid  shares  (that  is,  a  share  of  the  par 
value  of  $1U()  for  $100)  and  agree  to  return  the  same  -in  a  stated 
time,  with  astated  rate  of  interest,  annually  or  semi-annually  V 

6.  Can  they  "  receive  deposits  % " 

7.  Can  they  "issue  shares  at  regular  or  irregular  periods  in 
aeries,  each  series  to  mature  at  a  time  different  from  each  other 
series  ?" 

8.  Can  they  "  use  the  word  '  bank  '  in  its  office  sign,  or  on  its 
letter  heads,  bill  heads,  etc.,  or  in  its  corporate  name  or  title  i " 

And  lastly,  how  "  may  such  association  change  its  association 
ear  to  conform  with  the  calendar  year,  when  necessary  to  have 
ae  association  have  a  calendar  year  in  association  business,  so 
oat  the  reports  made  for  the  full  business  year  may  end  at  tlie 
lose  of  business  December  thirty-first  of  each  year,  the  titne  when 

le  report  to  the  Superintendent  of  the  Banking  Department   is 

Uedfor^" 
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In  answer  to  the  first  question,  Can  the  association  "  loan 
money  to  other  than  members,"  I  call  your  attention  to  section  1 
of  chapter  122,  Laws  1851,  which  provides  that  "corporations 
formed  under  the  act  may  accumulate  a  fund  for  the  purchase  of 
real  estate,  the  erection  of  buildings,  or  the  making  of  other 
improvements  on  lands,  or  to  pay  off  incumbrances  thereon,  or  to 
aid  its  members  in  acquiring  real  estate,  making  improvements 
thereon  or  removing  incumbrances  therefrom,  and  for  the  pur- 
pose of  accumulating  a  fund  to  be  returned  to  its  members  who 
do  not  obtain  advances  as  above  mentioned,  when  the  funds  of 
such  association  shall  amount  to  a  certain  simi  per  share,  to  be 
specified  in  the  articles  of  association." 

Section  20  provides  that  "  no  loan  made  by  any  such  associa- 
tion to  any  of  its  members  may  exceed  in  amount  the  par 
value  of  the  capital  stock  for  which  such  member  may  have 
subscribed." 

There  does  not  appear  to  be  any  changes  as  to  these  provisions 
by  subsequent  acts  of  the  Legislature.  The  design  and  scope  of 
the  statute  was  to  provide  a  method  by  which  members  belonging 
to  this  class  of  associations  could  mutually  assist  each  other  in 
securely  investing  their  savings  to  their  advantage  and  benefit; 
the  act  provides  a  method  by  which  loans  may  be  made  to  the 
m^mhers,  and  the  amount  which  may  be  loaned  to  each ;  it  makes 
no  mention  whatever  of  the  amount  that  may  be  loaned  to  those 
who  are  not  members,  and  in  my  opinion  loa,ns  should  be  con- 
fined to  the  members  of  the  association. 

In  answer  to  the  second  inquiry,  viz.  :  "  Can  they  invest  or 
loan  money  in  other  securities  than  bond  and  mortgage  on  real 
estate?"  The  purposes  for  which  funds  may  be  accumulated  by 
associations  formed  under  the  act  of  1851  are  defined  in  the  first 
section  of  said  act  (and  are  not  enlarged  or  changed  by  any  sub- 
sequent legislation),  viz. :  Purchase  real  estate,  erect  buildings, 
make  other  improvements  on  land,  pay  off  incumbrances  thereon, 
and  aid  its  members  in  acquiring  real  estate,  making  improve- 
ments thereon  and  removing  incumbrances  therefrom. 

This  section  must  be  regardetl  as  a  restriction  upon  the  right 
of  the  association  to  loan  money  or  invest  it  in  other  property  or 
securities  than  above  specified. 
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The   third   inquiry    was   answered   by  the   former  Attorney-  i 

Oeneral,  March   17,    1891.     His  opinion  is  in  writing  and,  I  ^J 

understand  from  your  communication,  is  on  file  in  your  depart-  ^ 

ment.  to  whicli  you  are  respectfully  referred  as  expressive  of  the  '^ 

views  of  this  office  upon  this  branch  of  your  inquiry.         i  y 

As   to    tiie    fourth   inquiry,  viz. :     "Can  the   association   issue  » 

sr>-calleii   ■  |i;tiil-up'  shares  for  less  than  the  matured  face  value  *• 

of  tiie  shares  and  contract  to  return  the  full  face  value  of  the 
shares,  witli  or  without  a  stated   rate  of  interest  on  the  money  / 

paid  in,  in  a  stated  number  of  years  or  months?"  I  do  not  under- 
stand that  tiiei'e  is  a  par  value  attached  to  the  shares  by  the  act. 
It  would  sei-iii  when  a  share  is  first  issued  its  present  value  depends 
upon  the  ainoant  then  paid ;  its  future  value  depends  upon  the 
amount  suljsequentlj-  paid  or  earned.     It  is  not  within  the  scope  '    ; 

.   of  the  act  to  ii-sue  "  paid-up"  or  "  full-paid"  shares. 

Section   7  provides   that   every   corporation    shall   terminate,  ; , 

except  for  tlie  purpose  of  settling  up  its  affairs,  whenever  aU 
the   shares  thereof  shall  be  redeemed  by  advances  thereon,  or  •• -^ 

whenever  tlie  owners  of  unredeemed  shares  shall  be  paid  the  ■  *, 

ultimate  value  thereof,  as  provided  in  the  articles  of  association  .'-^ 

and  not  snoner,  fnlty  showing,  I  think,  that  such  shares  shall  be  ■  ,'* 

valued  accniding  to  the  amount  paid  and  the  proportion  of  profit  _  -  ■ 

earned  il|hi]|  them.     This  is  the  view  taken  by  Attorney-General  '.■ 

Tabor  in  reply  to  a  communication  from  the  Secretary  of  State,  ■'> 

January  -2'^,  1S88,  to  be  found  at  page  41,  Attorney-General's 
report  for  the  year  1889,  where  the  question  submitted  was  sub- 
stantially tilt!  same  as  embniced  in  this  inquiry;  the  Attorney- 
General  tliere  saying  that  "  the  general  theory  of  the  act  is  that 
the  shares  are  to  be  issued  in  different  series,  their  actual  value 
depending  upon  the  amount  of  money  which  has  been  paid  upon 
them  by  tlie  holders." 

As  to  tlie  fifth  inqtiiry,  viz. :     "Can  such  association  issue  fully 
■  paid  shares  (that  is  a  share  of  tlie  par  value  of  $100  for  $100) 
and  agree  to  return  the  same  in  a  stated  time,  with  a  stated  rate  ', 

of  interest  annually  or  semi-annually  V"  the  proposition  answers' 
itself.  There  can  be  no  such  thing  as  a  "  full-paid  share"  which 
is  agreetl  t<i  be  returned  in  a  stated  time  with  a  stated  rate  of 
interest.     An  obligation  of  the  company  that  money  put  into  it 
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is  to  be  returned  at  a  stated  time,  with  a  stated  rate  of  interest, 
would  not  be  a  "  share ;"  such  an  operation  would  be  a  borrowing 
of  money,  or  accepting  a  deposit,  and  would  be  in  eifect 
"  banking,"  which  is  prohibited. 

The  seventh  inquiry,  viz, ;  "  Can  the  association  issue  shares  at 
regular  periods,  in  series,  each  series  to  mature  at  a  time  different 
from  each  other  series?"  is  substantially  answered  in  what  is  said 
in  answer  to  the  fourth  inquiry. 

The  act  does  not,  in  ray  opinion,  prohibit  such  action. 

As  to  the  sixth  inquiry,  viz. :  "  Can  they  receive  deposits  ? "  and 
the  eighth  inquiry,  viz.:  "Can  they  use  the  word  'bank'  in  its 
office  sign  or  on  its  letter  heads,  bill  beads,  etc.,  or  in  its  corporate 
name  or  title?"  they  can  properly  be  answered  under. oFie  head. 

There  is  nothing  in  the  act  authorizing  the  association  tii  create 
liabilities  other  than  i^  the  shareholders ;  and  under  section  5, 
authorizing  them  to  borrow  money  for  temporary  purposes,  to  an 
amount  not  to  exceed  $3,000,  "  and  such  loan  shall  not  have 
a  longer  duration  than  two  years,  nor  shall  such  indebtedness 
exceed  at  any  one  time  one-fourth  of  the  aggregate  amount  of  the 
shares  and  ]>arts  of  shares  and  the  income  thereof,  actually  paid, 
received." 

Section  3  provides  that  "  such  association  and  their  successors 
shall  be  a  body  corporate,  by  the  name  specified  in  such  articles 
of  association  and  shall  possess  the  powers  and  privileges,  and  be- 
subject  to  the  provisions  of  title  3  of  chapter  18  of  the  £i'st  jtart 
of  the  Revised  Statutes,  so  far  as  those  provisions  are  consistent 
with  the  provisions  of  this  act." 

Section  4  of  title  3,  chapter  18,  part  1,  Revised  Statutes, 
provides:  "No  corporation  created  or  to  be  created,  and  not 
expresdy  incorporated  foT  hanking  pvrposes,  shall,  by  any  implica- 
tion or  construction,  be  deemed  to  possess  the  power  of  discounting 
bills,  notes  or  other  evidences  of  debt,  or  receiving  deposits,  or 
buying  gold  and  silver  bullion  or  foreign  coins,  or  buying  and 
selling  bills  of  exchange,  or  of  issuing  bills,  notes  or  other 
evidences  of  debt,  upon  loans  or  for  circulation  as  money." 

Clearly  this  class  of  associations  can  not  receive  deposits,  nor 
can  it  properly  be  styled  a  bank.  A  bank  is  "  an  institution 
empowered  to  receive  deposits  of  money,  to  make  loans,  and 
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issue   its  promissory   notes,  or  to  perform  any  one  or  more  of 
these  functions."    (Black's  Law  Dictionary.) 

"  BanJis,  in  the  commercial  sense,  are  of  three  kinds,  to  wit,, 
of  deposit,  of  discount,  of  circulation.  Strictly  Bpeakiug,  the 
tenu  bank  implies  a  place  for  the  deposit  of  money,  as  that  is  the 
most  obvious  puriiose  of  such  an  institution."    (17  Wallace,  118.) 

Section  311  of  chapter  409  of  the  Laws  of  1882,  entitled  "An 
act  to  revise  the  statutes  of  the  State  relating  to  banks,  banking 
and  trust  com]>a.nies,"  as  amended  by  chapter  329,  Laws  of  18S5, 
does  not  include  associations  organized  under  chapter  122.  Laws 
of  1851,  and  the  amendments  thereto.  Such  companies  are 
required  to  report  to  the  Superintendent  of  the  Banking  De])art- 
raent,  under  the  provisions  of  chapter  564,  Laws  of  1875,  amending 
chapter  122,  Laws  of  1851. 

And,  finally,  in  answer  to  your  last  inquiry,  if  there  is  any 
necessity  on  the  part  of  any  association  formed  under  these  acts 
for  changing  the  close  of  the  business  year  so  as  to  conform  with 
the  calendar  year,  such  change  can  undoubtedly  be  effected  by 
the  proper  action  of  the  board  of  trustees  or  by  the  association. 
Very  truly  yours. 

S.  W.  KOSENDALE, 
Attorney-General. 

Tmen-houae  —  Mode  of  providiiig  for  erection  of — Control  of  same. 
AppropriatioD  for  town-house,  not  to  exceed  four  dollars  for  each  eleotoj-  of 

the  town,  may  be  made  at  annual  or  special  town  meeting. 
All  the  electors  of  the  town  may  rote  on  the  question. 
The  selection  of  a  site  ie  within  the  control  of  the  town  board  and  can  not  be 

delegated  to  othera. 
Town  clerk,  ten  days  prior  to  the  meeting,  must  post  notices  specifying  time, 
place  and  purpossa  of  the  meeting. 

Attoeney-General's  Office,  ( 

Albany,  March  31,  1892.  I 
E.    F.    JoBNsoN,    Esq.,    Supervisor,    Town    of   Da/y,    Saratoga 
coun  ty,  JV.    Y. : 
My  Dear  Sir.— Toiu-s  of  the  thirtieth  instant  baa  been  received, 
in  which  you  aslt  several  questiona  relating  to  the  erection  of  a 
town-house  in  your  town,  as  follows: 

1.  "WTio  are  voters  upon  the  question?" 

2.  "  How  long  must  the  resolution  be  posted  ?  " 
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3  "  Has  the  town  board  any  power  to  build  without  a  vote  of 
the  town  people  ?  " 

i  '  If  we  must  have  a  special  town  meeting  how  most  we  pro- 
ceed to  call  it  ?  " 

Your  letter  is  accompanied  by  what  purports  to  be  a  copy  of  a 
resolution  to  be  voted  upon  at  your  last  annual  town  meeting,  in 
which  it  is  proposed  to  raise  the  sum  of  |500,  for  the  purpose  of 
erecting  a  town-house  and  that  the  supervisor,  "  together  with  two 
trustees,  said  trustees  to  be  appointed,  one  each  from  the  Republi- 
can and  Democratic  party,  and  that  they  be  authorized  to  purchase 
said  ground  and  to  let  the  job  of  building  to  the  lowest  bidder,"  etc. 

In  answer  I  beg  leave  to  call  your  attention  to  section  190  of 
chapter  569,  Laws  of  1890,  which  provides  that  "  the  electors  of 
any  town  in  which  there  shall  not  be  a  town-house,  at  any  annual 
town  meeting,  or  at  a  special  town  meeting  lawfully  called  by  the 
town  clerk  may  vote,  by  ballot,  a  sum  of  money  not  exceeding  in 
dollars  four  times  the  number  of  electors  in  the  town  for  the  pur- 
chase of  a  site  and  the  building  of  a  town-house.  •  •  •  The 
board  of  supervisors  of  the  county  may  cause  the  sum  so  voted  to  be 
collected  with  the  other  expenses  of  the  town." 

And  it  is  further  provided  by  section  191  of  the  same  act  that 
"  the  site  shall  be  purchased  and  house  erected  by  the  town  board, 
in  the  name  of  tlie  town,  and  shall  be  controlled  by  the  town  board, 
and  the  electors  may  from  time  to  time  vote  such  sum  of  money 
as  may  be  necessary  to  keep  the  town-house  in  repair  and  iQsiu'ed." 

You  will,  therefore,  observe :  First.  That  all  electors  of  the  town 
may  vote  upon  the  question. 

You  will  further  observe  that  the  duty  of  selecting  and  purchas- 
ing a  site  for  a  town-house  and  the  erection  thereof  is  placed 
under  the  control  of  the  town  board.  The  performance  of  this 
duty  can  not  be  delegated  to  others. 

By  reference  to  section  25  of  the  same  act  you  will  see  that 
special  town  meetings  may  be  held  whenever  twenty-flve  taxpayers 
upon  the  last  town  assessment-roll  shall,  by  written  application 
addressed  to  the  town  clerk,  require  a  special  town  meeting  to  b( 
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called  for  tiie  purpose  of  raising  money,  •  •  *  and  to  vote 
upon  any  proposition  which  might  have  been  determined  by  the 
electors  of  the  town  at  the  last  annual  town  meeting,  etc. 

And  by  section  26  it  is  provided  that  the  town  clerk  shall,  at 
least  ten  days  before  the  holding  of  any  town  meeting,  cause  notice 
thereof,  under  liis  hand,  to  be  posted  conspicuously  in  four  of  the 
most  prominent  places  In  the  town,  which  notices  shall  specify  the 
time,  place  and  purposes  of  the  meeting. 

In  my  opiuinn,  in  view  of  the  statutes  to  which  1  have  called  your 
attention  it  would  be  prudent,  In  order  to  avoid  all  questions  as  to 
the  regu];\T'ity  of  the  proceedings  already  taken,  that  the  question 
be  submitted  to  a  special  town  meeting. 

Very  truly  yours. 

S.  W.  ROSEN  DALE, 

AUomey-General. 

BimhtMs  t'.D-j.oi-'i.tions —  Company  proposed  to  he  oryunhed  fur  gam- 
ing purposes. 
A  couiiiiiny  ran  not  be  organized  for  the  purpose  of  booking  lirin   or  wag'era 
aiiil  selling  ptiLils  under  the  "  Business  Corporations  Law." 

Attokney-(tekkkai.'5  Offite,  \ 

Alhany,  March  31,  1893.  \ 
Hon.  Tif.  v..  J!i.:N-h;iiiCT,  Deputy  Secretary  of  State,  Alhmy,  N.  Y.; 
Dear  Sir. —  Yoiu^  of  the  twenty-flfth  instant  has  been  received, 
Inclosing  the  certificate  of  incorporation  of  the  New  York  Booking 
Company,  limited,  drawn  under  the  Business  Corjioriitions  Law  of 
189&,  presented  to  your  office  for  filing.     The  objects  stated  are  the 
booking  of  bets  op  wagers  and  selling  pools  on  all  horse  races  that 
may  be  run  within  the  State  of  New  York,  etc. 
.  In  answer  I  beg  leave  to  say  that  in  my  opinion  such  objects  are 
lot  within  the  scope  of  the  act  above  mentioned. 
Very  respectfully. 

S.  W.  ROSENDALE, 

Attorney-  General. 
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SaMots  returned  to  county  clerks — By  whom  delivered -^  Compensa- 
tion of  inspectors. 
The  ball  ts  to  be  returned  to  the  county  olerk  should  be  taken  to  that  oilicial 

by  tl  e  election  officer  authorized  t«  file  the  official  canvass. 
The  compensation  of  inspectors  of  election  is  two  dollars  per  day. 

Attokney-Genekal's  Office,  ) 

Albany,  April  1,  1892.  1 

T  VtLsoN,  Esq.,  President  Board  of  Itispectars,  Port  'Wash- 
ington, N.  T.: 
Dear  Sir. — Your  communication  of  the  twenty-ninth  instant 
has  been  received,  making  inquiry  in  relation  to  the  manner  in 
which  canceled  ballots,  together  with  those  not  distributed  to 
voters,  may  be  taken  to  the  county  clerk  or  other  public  officer 
or  board  by  whom  the  ballots  were  prepared,  etc.,  has  been 


I  beg  to  call  your  attention  to  section  27,  chapter  262,  Laws  of 
1890,  as  amended  by  chapter  296,  Laws  1891,  which  section 
now  provides  that  spoiled  ballots  shall  be  canceled  and  they, 
"together  with  those  not  distributed  to  voters,  shall  be  preserved, 
and  with  the  stubs  of  the  ballots  delivered  to  voters  bj'  the 
ballot  clerks,  shall  be  secured  in  a  package,  sealed  and  sent  to 
the  county  clerk  or  other  public  officers  or  board  by  whom  such 
ballots  were  prepared,  on  the  A&y  after  election.  The  ballot 
clerks  shall,  immediately  after  the  closing  of  the  polls,  prepare 
and  deliver  to  the  chairman  of  the  board  of  inspectors  a  state- 
ment in  writing  showing  the  number  of  ballots  of  each  kind 
voted,  the  number  of  ballots  of  each  kind  delivered  to  voters, 
the  number  of  spoiled  baiilots  of  each  kind,  and  the  number  of 
ballots  of  each  kind  not  delivered  to  voters,  and  the  number  of 
detached  stubs  returned,  identifying  and  specifying  the  same. 
The  said  statement,  together  with  the  sealed  package  herein 
mentioned,  shall  be  taken  to  the  office  of  the  county  clerk  or 
other  public  officer  or  board  by  whom  the  ballots  were  pre- 
pared, on  the  day  after  election,  by  the  election  officer  who  is 
authorized  to  file  the  official  canvass,  and  shall  be  filed  in  such 
office."  Any  one  of  the  election  board  may  be  selected  to  con- 
vey these  ballots. 
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AYith  reference  to  the  compensation  to  be  allowed  inspectors  of 
election  and  clerks  of  polls,  subdivision  1,  section  178,  chapter 
569,  Laws  1890,  provides  that  inspectors  of  election  and  clerks  of 
polls,  for  each  (lay  actually  and  necessarily  devoted  by  them  to 
the  service  of  the  town  in  the  duties  of  their  oflices,  shall  receive 
the  sum  of  two  dollars  each  per  day. 

You  ask  for  a  copy  of  the  Election  Law.  AVe  have  no  copies 
of  that  law  for  distribution. 

Very  truly  yours. 

S.  "W.  EOSENDALE, 

Attorn  ey-  General. 

Game  laws  in  Otsego  county  —  I'eiinltieti. 
Chapter  410i  tjaws  of  1881,  in  relation  to  the  protection  of  flsb  in  Ots('go  late, 
lias  been  superseded  by  the  act  adopted  by  tbe  bonnl  of  Kuperrisore  ot 
Oteego  coiinty,  November  31,  1890,  and  the  penaltieH  of  tlie  act  of  the 
board  of  supeiTiBors  can  be  enforced  only. 

A-rroKJiKy-GENERAL's  Office,  \ 

Albany,  Ajm'U  4,  1S'J2.  I 

Walter  H.  Buns,  Esq.,  Cooperstown,  N.  Y.: 

Dear  Sir. —  Your  communication  of  March  30, 1892,  to  J,  Warren 
Pond,  Esq.,  Chief  Game  and  Fish  Protector,  has  been  referred  to 
this  department ;  and  my  opinion  is  desired  upon  the  following  : 

You  state  that,  in  the  case  of  the  People  v.  Menso  Miller,  the 
defendant  admits  that,  on  the  night  of  December  12,  1891,  he 
caught  flsh  in  Otsego  lake,  with  a  seine  ;  and  the  only  question  is, 
can  he  be  prosecuted  for  tiie  penalty  given  by  the  ordinances  ancl 
regulations  passed  by  the  board  of  supervisors  of  Otsego  county 
at  their  annual  session  in  1890  ;  or,  is  the  act  of  1881,  Laws  of 
1881,  chapter  416,  still  in  force,  eo  that  the  defendant  can  be  sued 
for  the  penalty  given  by  that  act. 

In  answer,  I  beg  leave  to  call  your  attention  to  section  37, 
chapter  534,  Laws  of  1879,  which  provides  :  "  It  shall  be  lawful 
for  the  board  of  supervisors  of  any  county,  at  their  annual  meet- 
ing, to  make  any  regulations  or  ordinances  protecting  other  birds. 
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fieli  or  game  than  those  mentioned  in  this  act ;  and  also  for  the 
further  protection  of  such  birds,  fish  or  game  as  was  in  this  act 
mention('d,  except  wild  deer,  and  to  this  end,  to  prohibit  hunting 
or  fishing  in  particular  localities  or  waters  lying  within  their 
respective  counties,  for  limited  periods,  and  during  certain  months 
of  the  year,  and  to  prescribe  punishments  and  penalties  for  the 
violation  thereof,  and  adopt  aU  necessary  measures  for  the 
enforcement  of  such  punishments  and  the  collection  of  such 
penalties." 

The  legislature  thereby  conferred  npon  boards  of  supei'visors 
legislative  jurisdiction,  not  only  so  far  as  adopting  regdlationfi  or 
ordinanitis  relating  to  game,  fish  and  birds  mentioned  in  the  act, 
was  concerned,  but  also  giving  them  the  right  to  adopt  such  regula- 
tions or  ordinances  as  they  may  see  fit  for  the  purpose  of  pi-otecting 
all  kindfi  of  game,  excepting  wild  deer,  within  their  respective 
coiinlies,  even  to  the  extent  of  entirely  prohibiting,  for  limited 
periods,  and  during  certain  months,  all  hunting  or  fishing  except 
wild  deer. 

This  jnmdiction  continued  until  the  enactment  of  chai>tei'  416 
Laws  of  1881,  being  "An  act  to  exempt  the  waters  of  Otsego  lake 
from  Cfrlain  provisions  of  chapter  534  of  the  Laws  of  IMT'.l." 

Section  3  of  that  act  provides  as  follows: "Until  th»;  hoard  of 
supervisors  of  the  county  of  Otsego  shall,  under  and  in  pursuance 
of  section  37  of  chapter  534  of  the  laws  of  1879,  make  proi-isions 
for  the  pn>tection  and  preservation  and  regulating  the  taliing  of 
fish  from  the  waters  of  said  Otsego  lake,  no  person  shall  kill  or 
catch  any  fish  in  the  wateiB  of  Otsego  lake,  in  any  mannec.  or  ttith 
any  do'\  ice,  except  angling  with  hook  and  line  held  in  hand.  Any 
person  violating  the  provisions  of  this  section  siiall  be  deemed 
guilty  of  a  misdemeanor,  and  in  addition  thereto  shall  bt?  liable  to 
pay  a  penalty  of  $100,  for  eaeh  and  every  offense,  to  be  recovered 
as  pTO-\ided  in  section 35  of  chapter  534  of  the  Laws  of  1880," 

By  this  act  the  Legislature  not  only  construed  the  act  of  1879, 
as  giving  to  the  board  of  supervlsora  the  right  to  legislate  in  rela- 
tion to  tlie  game,  etc.,  in  their  county,  with  the  exception  of  wild 
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deer,  and  to  fix  the  penalties  for  sucli  riolatiou,  but  also  provided, 
in  express  terms,  tliat  the  penalties  imposed  by  section  3  of  chapter 
416  of  the  I.aws  of  1881  only  related  to  violations  of  the  law  up  to 
Buch  time  as  the  board  of  aupeiriBora  of  the  county  should,  by  their 
acts,  determine  wliat  legislation  should  be  adopted,  in  order  to  pro- 
tect game,  etc^in  their  county. 

On  the  31st  of  November,  1890,  the  board  of  supervisors  of  Orsejfo 
county,  as  tliey  claim,  under  the  authority  vested  in  them  by  section 
57  of  chapter  5;M  of  the  Lavrs  of  1879,  and  section  3  of  chapter  416, 
Laws  of  1881,  at  aa  annual  meeting  of  said  board  adopted,  among 
other  things,  Uu'  follovring; 

"  §  3.  Any  pereon  vFho  shall  violate  any  of  the  provisions  of 
either  of  the  pi'eceding  sections  of  tliis  act  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by 
imprieonment  in  the  county  jail  of  the  county  of  Otsego,  or  peni- 
tentiary, for  not  less  than  thirty  days  nor  more  than  six  months, 
or  by  a  fino  of  not  less  than  f  100  nor  more  than  f200,  or  by  both 
such  fine  and  iinprisonment,  and  such  person  so  offending  shall  be 
liable  to  a  penal  ty  of  }250  for  each  and  every  violation  of  any  of  the 
provisions  of  this  act." 

In  my  opinion  the  party  named  as  defendant  in  the  case  presented 
by  you  should  be  prosecuted  under  the  ordinances  and  regulations 
adopted  hy  ttie  board  of  supervisors  in  your  county;  that  their 
action  is  witlLiii  the  powers  given  to  them  by  the  act  of  1879,  and 
that,  ujxjn  tliiii-  adoption  of  the  ordinances  and  regulations  referred 
to,  any  person  violating  those  ordinances  or  the  game  law  should 
be  prosecuted  for  the  penalty  specified  in  section  3  of  said  ordi- 
nances, and  not  for  the  penalty  specified  in  chapter  416,  Laws 
of  1881. 

Under  this  view  it  will  be  seen  that  the  proposed  complaint  is 
defective  in  that  it  does  not  specify  the  law  correctly  under  which 
ae  penalty  is  sought  t«  be  recovered. 

Very  respectfully  yours. 

S.  W.  KOSENDALE, 

Attoniey-GeTiei-al. 
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Ci>-il  serHce  lata  —  Cities, 
e  law  applies  to  Che  citiee  of  the  State. 

Attorn  EV-G  EN  ERA  l's  Office, 

Albany,  April  8,  18S»2.  f 
William  H.  Burbv,  Esc].,  Auburn,  JV.  Y.: 

Dear  Sir. —  Your  letter  without  date,  in  wliich  you  ask  my 
opinion  whether  the  boaril  of  charltlM  and  police  of  the  city  of 
Aubui'D  is  compelled,  under  the  Civil  Service  Law  relating  to 
veterans,  to  appoint  to  the  position  of  superintendent  of  charities 
a  veteran,  has  been  received. 

In  anewer  thereto,  I  hog  to  call  your  attention  to  section  ]  of 
chapter  464,  Laws  of  1887,  which  provides  as  follows  :  "  In  every 
public  department  and  upon  all  public  works  of  the  State  of  New 
York,  and  of  the  cities,  towns  and  villages  thereof,  and  also  in 
non-competitive  examinations  under  the  civil  seWice  lawa,  rules, 
or  regulations  of  the  same,  wherever  they  apply,  honorably  dis- 
charged Union  soldiers  and  sailors  shall  be  preferred  for  appoint- 
ment and  employment.  ^Vge,  loss  of  limb,  or  other  physical 
impairment  which  does  not  in  fact  incapacitate,  shall  not  be 
deemed  to  disqualify  them,  provided  they  possess  the  -business 
capacity  necessarj'  to  (.lischarge  the  duties  of  the  position 
involved." 

i  2,  All  officials  or  otlier  persons  having  the  power  of 
appointment  to  or  employment  in  the  public  service  as  set  forth 
in  the  first  section  of  this  act,  are  charged  with  a  faithful  compli- 
ance with  its  terms,  both  in  letter  and  spirit,  and  a  failure 
therein,  shall  be  a  misdemeanor." 

This  department,  on  the  29tii  of  March,  1890,  gave  to  this  act 
the  following  interpretation:  That  this  statute  applies,  as  it- 
plainly  says,  to  every  public  department  and  to  all  public  works 
of  the  State,  as  well  as  to  the  cities  and  villages  of  the  State  ;  in 
which  opinion  I  concur.  (See  also  the  case  of  the  People  ex  rel. 
O'Connor  v.  Adams,  53  Tlun,  142.) 

Very  truly  yours. 

S.  "W.  ROSENDALE, 

A  ttor-ney-  Genera  1. 
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Elections —  Voting  after  sunset. 
A  voter  who  liaa  rMeived  bia  ballots  before  eunaet  is  entitled  to  vote,  although 
he  does  not  deliver  same  to  the  inspectors  until  sfter  Hunset. 

Attoenet-Gsneral's  Office,  1 

Albany,  AprU  9,  1892.  f 
John    W.    Knapp,     Esq.,     PleaaantvUle     Station,      Westchester 
( 'ountij,  N.  Y. : 
Dear  Sir. —  Yours  of  March  thirty-lirst  has  been  received,  in 
which  yon  ask  "  If  a  voter  receives  his  ballot  two  minutes  before 
sundown,  if  he  has  the  right  to  his  ten  minutes,  or  not." 

In  my  opinion,  if  a  voter  appears  at  the  pfills  and  is  actually 
engaged  in  tlie  manner  provided  by  law  in  preparing  to  cast  his 
ballot,  before  sundown,  it  must  be  received  though  it  is  past 
sundown  when  handed  to  the  inspectors.  In  preparing  to  cast 
liis  ballot,  he  is  entitled  to  all  the  privileges  given  by  law. 
Very  tiuly  yours. 

S.  W.  ROSEXDALE, 

A  ttoTiiey'  General. 


Iiivgligatiou  of  Forest  Commission —  Vlaitn  of  atenognq^Jier  for 
minutes  furnished  counsel  for  eommieaioners. 

The  diiim  of  a  stenagrapher  forijiinutea  furiUBhed  the  counsel  for  the  Forest 
Commisaioii,  of  the  investigation  by  the  Aaseinbiy  committee  of  said 
('ommiHsion.  iti  to  be  paid  in  the  same  manner  as  the  other  expenses  of 
the  committee,  if  the  stenographer  was  employed  by  aaid  committee;  if 
be  was  employad  by  the  Forest  commission,  his  bill  should  lie  paid  out  of 
the  general  appropriation  for  said  commission. 

Attorney-Gen  ERA  l'b  Office,  | 

Albany,  Ajjril  11,  1892.  f 

C.  O.  McCreedy,  Esq.,  Secretary  Forest  Cnmmiasion  : 

My  Dear  Sir. —  Your  communication  of  the  sixth  instant,  relat- 
ing to  the  claim  of  Mr.  G,  C.  AppeU  for  work  performed  as  sten- 
ographer in  ctumection  with  the  inquiry  made  in  relation  to  the 
Forest  Commission  before  the  Assembly  committee  fm  public 
lands,  has  been  received,  together  with  a  letter  from  J.  Newton 
18 
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i"iero  to  tlie  Forest  ConiTaission,  and  a  letter  from  Mr.'Ajjpell, 
iaclosed,  relatiag  to  said  bill. 

You  ask  my  opinion  "  as  to  what  action  to  take  as  to  how  to 
pay  Mr.  ApftelL's  bill." 

In  reply,  T  beg  to  say  that  it  appears  from  the  communication 
that  this  bill  oi  $272.50  is  the  amount  charged  for  a  copy  of  the 
minutes  of  the  evidence  and  proceedings  before  the  Assembly 
committee,  lurnished  to  the  counsel  for  the  commissioners. 
Under  a  rrsehition  adopted  by  the  Assembly,  January  21,  1891, 
the  committi^e  on  public  lands  and  forestry  were  authorized  to 
undertake  and  prosecute  a  general  inquiry  concerning  the  admin- 
istration of  llie  laws  in  relation  to  the  Forest  Preserve  by  the 
Forest  Commission,  and  to  report,  etc.,  giving  said  committee 
power  to  take  oral  and  documentary  evidence  and  to  employ  a 
stenographer.  Upon  this  investigation  it  appears  ths-t  the  Forest 
Commission  were  represented  by  counsel,  and  this  claim  is  for  a 
copy  of  minutes,  etc.,  furnished  the  commission  for  their  counsel. 

If  this  olaicnis  just,  and  the  services  were  performed  by  the 
stenographer  under  his  general  employment  by  the  investigating 
committee,  tlie  claim  should  be  allowed  and  paid  in  the  same 
manner  as  the  other  expenses  incurred  by  the  committee.  If 
they  were  incurred  by  the  Forest  Commission,  then  they  may  be 
paid  under  the  authority  given  the  commissioners  by  chapter  303, 
Laws  of  1891  (page  595),  which  is  as  follows :  "  The  Forest  Com- 
mission is  hereby  authorized,  out  of  any  unexpended  balances  of 
the  ajjpropriations  heretofore  made  for  the  prosecution  of  its 
work,  to  pay  the  expenses  incurred  by  it  by  reason  of  the  inquiry 
directed  by  the  resolution  of  the  Assembly,  passed  January  21, 
1891." 

My  attention  has  not  been  called  to  any  statutory   pi'o\'ision 
thij,t  wiiiilii  allow  the  Forest  Commission  to  pay  this  iteni  from 
any  other  fund  or  in  any  other  manner  than  above  indicated. 
Very  truly  yours. 

S.  "W".  ROSENDALE, 

A  ttoi-ney-  0>:  lie  rid. 
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Certificates  of  expenses  tif  caixUdates  —  Electiuits. 
A  candiUat^  must  file  verified  statement  of  liis  expenses,  even  though  he  was 
defeat*^.     He  is  not  eit-used  from  fiimg  such  statement  by  reason  of  the 
fact  that  his  expenses  were  nothing. 

Attorney-Genkral's  Office,  i 

Albany,  April  13, 1892.  f 

J.  Lewis  Lomcifbitz,  Esq.,  Town  Clerk,  Bh'i'clxfr^  N.  Y.: 

Dear  Sir.— Youre  of  April  second  was  duly  receiYed,  in  whioh 
you  ask :  "  Is  it  necessary  for  all  candidates  elected  to  file  a  state- 
ment of  election  expenses;  I  mean  in  case  they  did  not  spend  a 
cent,  and  file  thar  oath  to  that  effect?" 

In  anawer,  I  beg  to  say  that  nnder  chapter  94,  Laws  of  1890, 
amending  title  5  of  the  Penal  Code,  relating  to  crimes,  etc., "  every 
candidate  who  is  voted  for  at  every  public  election  held  within 
this  State,  shall,  vFithin  ten  days  after  such  election,  file,  aa  here- 
inafter provided,  an  itemized  statement,  showing  in  detail  all  the 
moneys  contributed  or  expended  by  him,  directly  or  indirectly, 
by  hunself  or  through  any  other  person,  in  aid  of  his  election." 

If  a  candidate  has  not,  in  fact,  used  money  in  any  manner,  as 
above  indicated,  then  a  statement  to  that  effect,  in  my  view,  is 
sufRcient,  as  there  is  notiiing  to  itemize. 

In  answer  to  tlie  question:  "  Must  all  defeated  candidates  file  a 
statement  of  what  they  expended,  or  that  they  did  not  spend  any- 
thing?" I  beg  to  say  that  this  section  proi'idcs,  as  you  oiiserve, 
that  every  caodidate  who  is  voted  for  at  a  public  election  must 
file  a  statement. 

Very  truly  youra. 

S.  W.  K08ENDALE, 

A  tiomey-  Oen  eral. 
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'oii-reHdent  can  not  hold—-  IVusteea  <if  Middletoi/m 
Hos}/ital. 
n-nwiiieiit  can  not  hold  a  public  office  under  the  laws  of  tliia  State.     A 
e  of  tlie  Middlelown  Hospital  ia  a  public  officer. 

Attokney-Genkkal's  Opkice,  ) 

Ai-iiANY,  April  15,  1892.  \ 
To  His  Kxcelleuc'v   UofiWEi.r.  P.  Flower,   Govei'nor  of  ifie  Stats 

of  y,u,  y,„i-: 

Sir.—  I  have  the  lioDor  to  acknowledge  the  receipt  of  your  com- 
munication of  tlif  fourteenth  instant,  in  which  you  ask  my  opinion 
as  to  "  whether  a  non-resident  can  hold  office  under  the  laws  of  this 
State,"  and  in  wliicli  you  aay:  "The  case  in  point  ia  one  which 
affects  tlie  board  of  Irust-eea  of  the  Middletown  Hospital." 

In  replj-  I  beg  to  say  that,  after  examining  chapter  474  of  the 
Laws  of  1870,  and  (chapter  634,  Laws  of  1875,  relating  to  the  manner 
of  tlie  appointment  of  trustees  for  the  Middletown  Ilospital,  and 
also  section  1,  article  1,  title  6,  chapter  5,  part  1,  Bevised  Statutes 
(page  396,  8th  ed.j,  which  reads  as  follows:  "No  person  shall  be 
capable  of  holding  a  civD  office  who,  at  the  time  otf  Ins  election  or 
appointment,  sliall  not  have  attained  the  age  of  21  years,  and  who 
shall  not  tiien  be  a  citizen  of  this  State,"  I  am  of  the  opinion  that 
a  non-resident  can  not  hold  a  public  office  rmder  the  laws  of  this 
State,  and  that  a  person  holding  the  office  of  trustee  of  the  Middle- 
town  Ilospital  ia  a  public  officer. 

Verj'  respectfully  yours. 

S.  W.  ROKENIIALE, 

A  ttoTU  eij'  den  era/. 

7\r.c  s'tie.1 —  C'j'n:dl<jtimi    of  and  redemption  from    Oimjyf roller  — 

Forest    Commission. 
The  Comptroller  and  n<it  the  Forest  Commission  has  the  power  of  cancellation 
of  ami   allowing   redemptions  from   tai   sales  of   laudf    in    the    Forest 
Preseive. 

Attoknet-Gexeral's  Officik,  ) 

Alrany,  A-pril  15,  1892.  \ 
Hon.  TowNSEXD  Cox,  President  Forest  Commission: 

Dear  Sir. —  I  be;;  to  acknowledge  the  receipt  of  yonr  communica- 
tion of  the  thirteeutt  instant,  and  in  reply  thereto  would  state, 
that  in  my  opinion  the  provision  to  which  you  refer  in  section  9 
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of  chapter  283,  Laws  of  1885,  does  not  confer  upon  you  or  take 
from  the  ComptJ-oller  the  powers  of  cancellation  or  redemption 
from  tax  sales. 

The  paragraph  referred  to  rested  in  the  Forest  Commission  the 
custody  and  control  of  the  lands  included  in  the  Forest  Preserve. 
I  might  add  in  connectaon  with  the  inclosure  of  a  copy  of 
the  ComptroUer'B  lett^  tonching  the  proposed  cancellation  of  tax 
sale,  that  in  pursuance  of  my  conversation  with  you,  notice  has 
been  filed  in  your  behalf  by  me,  objecting  to  the  cancellation  as 
indicated  in  the  letter  of  the  Comptroller. 

Yours  very  truly. 

S.  W.  ROSENDALE, 

A  ttomey-  Oeii  eral. 

Mxtradition —  Treaty  of  1890  with   Great  liritain —  Off'eiiaes  com- 
mitted prior  thereto —  Game  lawn  —  Applicable  to  American  trib- 
utaries of  Lake  Ontario. 
The  extradition  treaty  of  1890  with  Great  Britain  is  not  applicable  to  offenses 

pommitted  prior  to  tlie  going  into  effect  of  the  treaty. 
The  protection  of  the  Fish  and  Game  Law  of  1870  extends  to  the  Aioeriean  trib- 
utaries of  Lake  Ontario. 

Attorney-General's  Office,  | 

Albany,  AprU  19.  1S92.  f 

P.  F.  King,  Esq.,  District  Attorney,  Lockport,  N.  Y.: 

My  Dear  Sir. —  Yours  of  the  sixteenth  instant  has  been  received, 
in  which  you  ask  my  opinion  whether  a  man  convicted  of  grand 
larceny  in  the  first  degree,  committed  on  the  10th  day  of  January, 
1890,  and  convicted  in  June,  1890,  sentenced  to  five  years  and  four 
months  idprisonment  in  Auburn  State  prison,  which  conviction, 
on  defendant's  appeal,  was  affirmed  by  both  the  General  Term  and 
Court  of  Appeals,  and  who,  during  the  pendency  of  tiie  appeal  and 
while  out  on  bail  moved  into  Canada,  and  now  refuses  to  return, 
can  be  extradited  under  the  treaties  between  the  United  States 
government  and  Great  Britain, 

In  answer  I  beg  leave  to  say,  under  subdivision  3,  article  1  of  the 
treaty  supplementary  to  the  tenth  article  of  the  treaty  between  the 
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TJnited  States  and  Great  Britain,  concluded  August  9, 1S12,  which 
supplementary  treaty  was  concluded  at  Washington,  July  12, 1889, 
ratification  advised  by  tlie  United  States  Senate,  February  18, 1890, 
ratified  by  the  President  of  the  United  States  February  25,  1890, 
ratified  by  her  Britannic  Majesty  March  8,  1890,  and  rutillcation 
exclianged  at  London  March  11,  3890,  and  proclaimed  by  the  Presi- 
dent of  the  United  States  March  25,  1890,  provision  is  made  by 
which,  among  the  offenses  mentioned  in  article  10,  she.ll  be  added 
the  offeruses  of  embezzlement,  larcency,  etc.,  and  for  which  fugitives, 
charged  or  convicted,  may  be  extradited. 

It  IS  proper  to  state  specifically  the  dates  as  above,  as  they  are 
material  when  considered  in  connection  with  articles  8  and  9  of  said 
supplementary  treaty. 

Article  8  provides  as  follows:  "The  present  convention  shall  not 
apply  to  any  of  the  crimes  liei-ein  specified  which  shall  have  been 
committed,  and  any  conviction  which  shall  have  been  pronounced 
prior  to  the  date  at  which  the  convention  shall  come  in  force." 

And  article  9  provides:  "This  convention  shall  be  ratified  and 
the  ratification  shall  he  exchanged  at  London  as  soon  as  possible. 
It  BhaU  go  into  effect  ten  days  after  its  publication,  in  conformity 
with  the  forms  prescribed  by  the  laws  of  the  high  contracttug 
parties     etc. 

In  view  of  these  provisions,  under  the  facts  as  you  state  them, 
I  regard  it  as  very  doubtful  whether  the  party  referred  to  can  be 
extradited;  and  since  it  is  further  provided  by  article  10  of  the 
treaty  of  1842  that  all  the  expense  of  the  appreheii--iion  and 
detention  of  the  fugitive  must  be  defrayed  by  the  party  who  makes 
the  requisition  and  receives  the  fugitive,  an  attempt  to  extradite 
in  a  case  as  doubtful  as  the  one  to  which  you  refer  should  not  be 
made  without  careful  consideration. 

In  your  communication  you  also  ask  my  opinion  as  to  the  con- 
struction of  section  23  of  chapter  534  of  the  Laws  of  1879,  as 
amended  by  chapter  127,  I-aws  of  1884,  whether  the  prohibition 
contained  in  the  section  referred  to  as  amended  extends  to  the  out- 
lets and  tributaries  to  Lake  Ontario  on  the  American  side. 
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la  my  opinion,  the  language  "  or  in  any  of  their  oiitlefs  or  tribu- 
taries of  Lake  Ontario  "  applies  to  Lake  Ontario  on  the  Amerii-an 
fflde,  as  well  as  to  Onondaga,  Senecii,  Oneida  and  Cross  lakce 

mentioned  in  said  section. 

Very  respectfully  yours, 

S.  W.  ROSENDALE, 

AUoniey-  General. 


-  Ej'empHui 


-  Ef'-mptiim  of  parochial 


„./.„„/  fro 


A  minister  is  exempt  from  taxatiou  to  the  I'xtent  specified  by  law,  when  not 
in  active  service,  only  in  casa  h«  is  diaabled  or  is  over  75  years  o(  age. 
The  minister  need  not  be  Minatantly  engaged  in  the  performance  of  the 
ministerial  duties,  so  long  as  he  does  not  engage  in  any  aecular  tmlling, 

A.  pnroehial  school  is  exempt  only  in  case  it  is  incorporated. 

ATrOKNEY-GENEKAI.'s    OfFICE,  1 

Albany,  April  30,  1892.  j 
Morgan  PrKi>Y,  Est}.,  JVorih  Tarnjtowti,  N.  Y.: 

Dear  Sir.—  In  reply  to  the  inquiriea  contained  in  your  lettfii"  of 
the  eighteenth  instant,  I  would  state  that  a  minister  not  ii>  active 
service  is  entitled  to  the  exemption  from  taxation  provided  hy  the 
statute,  only  when  he  is  permanently  disabled  by  impaired  health 
from  performing  the  active  duties  of  the  ministry,  or  haa  reached 
the  age  of  75  years.  (  1  R.  B.,  ch.  13,  title  1,  sec.  4  [8th  ed.,  vol.  2, 
p.  1083],  as  amended  by  the  Laws  of  1884,  chapter  537.) 

I  am  of  the  opinion  that  it  is  not  necessary  that  the  performance 
of  the  duties  of  the  ministerial  office  be  constant  or  in  connection 
with  a  particulaj  church  to  entitle  the  minister  to  the  exemption, 
BO  long  a«  he  does  not  engage  in  any  secular  calling.  (People  ex 
rel.  Mann  v.  Peterson,  31  Hun,  431.) 

As  to  whether  the  occupations  referred  to  by  yon,  i.  e.,  the  secre- 
taryship of  the  Young  Men's  CliriBtian  Association  and  a  professor- 
ship in  a  college  are  secular  in  their  nature,  is  not  a  legal  question 
and  therefore  not  within  the  province  of  my  offloe  to  answer.    Tour 
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own  best  judgment  founded  upon  the  particular  facta  in  each  of 
these  casea,  bearing  in  mind  tlie  legal  propositions  above  stated, 
should  govern  your  actions. 

The  parochial  school  referred  to  by  you  is  entitled  to  exemption 
from  taxation  if  it  is  an  "  incorporated  academy  or  other  seminary 
of  learning;"  if  unincorporated,  it  is  subject  to  taxation  in  my 
opinion.     (Chiirdi  of  St  Monica  v.  Mayor,  119  K.  Y.,  94.) 
Very  truly  yours. 

S.  W.  ROSENDALE, 

Aitortiey-Oeneral. 


Inheritance  tax —  Stock  of  foreign  corporu/ion. 
The  stock  of  a  foreign  corporation  held  by  a  citizen  of  thin  State  is  subject  to 
tlie  inheritance  tax,  unlpes  bequeathed  or  distributed  to  ii  legatee  or  next 
of  kin  who  is  exempt. 

AtTORNEY-GeNERAL'h    OFPiCE,  ) 

Albany,  April  1%  1892.  f 
Natoak  D,  Petty,  Esq.,  Surrogate,  Eimerhead,  N.  Y,: 

Dear  Sir.^  Tour  communication  of  April  sixteenth  has  been 
received,  in  which  you  ask :  "  Are  shares  of  capital  stock  in  a 
business  corporation  at  Hartford,  Connecticut,  owned  by  a  citizen 
of  this  State,  liable  to  be  taxed,  under  the  Collateral  Inheritance 
Tax  law." 

In  my  opinion,  they  are,  unless  they  are  so  held  that  they  are 
exempted  by  section  1,  chapter  553,  Laws  of  1890. 

I  refer  you  to  the  matter  of  estate  of  Eomaine  (137  N.  Y.,  SO ; 
vol  46,  Albany  Law  Journal  [No.  16],  330). 

Very  truly  yours. 

S.  W.  ROSEXDALE, 

Attof  n^y-  General. 
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Toum  board  —  Tbion  clerk  ia  a  member  of. 

The  town  clerk  is  a.  member  of  the  town  board,  and  as  such,  haB  a  right  to  vote 
on  all  questioiiB  coming  before  it. 

Attoeney-G enekal's  Office,  ) 

Ai.uANY,  Ap}'U  23,  1892.  ( 

James  H.  Duffy,  Esq.,  Bmnewater,  N.  Y.: 

Dear  Sir. —  Youre  of  the  Dlneteenth  instant  haa  been  received, 
in  which  you  ask  ivhether  the  town  clerk  has  the  right,  as  a 
member  of  the  town  board,  to  vote  to  lill  a  vacancy  in  the  office 
of  justice  of  the  peace  or  the  right  to  vote  on  any  question  that 
comes  before  the  board  of  the  town,  or  whether  he  has  any 
power  other  than  clerk. 

Permit  me  to  call  your  attention  to  section  160,  article  7,  chap- 
ter 569,  Laws  of  1S90,  which  provides  as  follows:  "The  super- 
visor, town  clerk  and  justices  of  the  peace  or  any  two  of  such 
justices,  shaU  constitute  the  town  hoard  in  such  town,  etc," 

I  call  your  attention  also  to  section  65,  article  3  of  the  same 
chapter,  which  provides  that  '*  when  a  vacancy  shall  occur  or 
exist  in  any  town  office,  the  town  board  or  a  majority  of  them  may, 
by  instrument  under  their  hands  and  seals,  appoint  a  suitable 
person  to  fill  the  Tacancy ;  and  the  person  appointed,  except 
justices  of  the  peace,  shall  hold  the  office  until  the  next  annual 
town  meeting.  A  person  so  appointed  to  the  office  of  justice  of 
the  peace,  shall  hold  the  office  until  the  next  annual  town  meet- 
ing, unless  the  appointment  shall  be  made  to  till  a  vacancy  of  an 
ofGcer  whose  terra  will  expire,  etc." 

You  will  see  by  the  above  provisions  that  the  town  clerk  has  a 
right  to  vote  upon  the  question  you  refer  to. 
Very  truly  yours. 

S.  "W.  ROSENItALE, 

Attoimey-Genei-al. 

Id 
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Husinest  Corporations  Laio  —  TitU  searching  coth 
A  company  may  be  organized  under  the  "  Businees  Corporatioi 
^'^  purpos«e  of  searchii^  titlee  to  real  estate  and  guaranteeing  tli 

thereof  ' 

Attorney-General's  Office,  i 

Albany,  Ajyril  '25,  1S92.  f 

Hon  Thomas  E.  Benedict,  Deputy  Secretary  of  State  : 

Dear  Sir. — Your  coramunication  of  April  twenty-second  has 
been  received,  inclosing  certificate  of  incorporation  of  the  Peo- 
ple a  Guaranty  and  Search  Company,  drawn  under  c)iapter  567, 
Lawi  of  1890,  presented  to  your  office  for  filing,  and  you  ask  my 
opimon  as  to  whether  said  certificate  should  be  received  and  filed 
under  said  act.  The  objects  as  set  forth  in  said  certificate  are 
as  follows : 

To  make  and  furnish  copies  of  records,  public  documents  and 
proceedmgs  filed  in  any  public  office  in  the  State  of  New  York, 
and  in  the  United  States,  and  to  make  and  furnish  exiiminationa, 
searches  and  abstracts  of  titles  to  real  estate  in  the  State  of  New 
lork  {especially  in  the  county  of  Erie,  in  said  Stiite.)  and  for 
these  purposes  to  examine  and  search  the  records,  files  and  papers 
in  anj  of  the  public  ofiices  in  said  State  of  New  York,  and  to 
make  investigations  and  examinations  in  such  otlier  places 
and  m  such  other  manner  as  it  may  deem  proper  or 
necessary  in  obtaining  such  records,  public  documents  and 
proceedings,  and  in  abstracting  or  examining  the  titles  to 
an\  real  estate.  Also  to  make  and  preserve  maps,  plans  and 
survey  s  of  real  estate  in  said  State  or  in  the  United  States,  for 
reference  and  examination,  and  to  obtain  and  preserve  all  such 
papers,  muniments  of  title  and  other  matters  and  evidence  relat- 
ing to  or  affecting  the  titles  to  or  interests  in,  or  liens  upon  real 
estate  or  copies  thereof,  as  it  may  deem  proper  or  necessary; 
also  to  make  and  furnish  certificates  showing  tlie  taxes,  tax 
sales,  assessments  or  water  rates  which  are  liens  u]ion  or  which 
in  any  way  affect  any  real  estate  in  said  State  of  New  York 
Also  to  make  and  procure  indexes  showing  transfers,  incum 
brances,  decrees,  orders  of  court  and  all  other  matters  on  recor- 
or  file  in  any  public  offices  affecting  the  titles  to  real  estate,  i 
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such  manner  and  in  such  places  as  it  may  clioose.  Also  to 
certify  to,  guarantee  and  warrant  the  correctness  of  copies  of  all 
records,  public  documents  and  proceedings  furnished  by  it,  and 
of  the  examinations,  abstracts,  searches  of  title  and  tax  searches 
■which  it  may  make,  cause  to  be  made,  examined  or  approved." 

The  quewtion  presented  is:  Whether  this  corporation  should 
be  formed  under  chapter  538,  Laws  of  1885,  or  under  chapter 
567,  Laws  of  1890. 

Section  1  of  chapter  667  of  the  Laws  of  1890  provides :  "This 
chapter  shaU  be  known  as  the  Business  Corporations  Law :  but  no 
corporation  shall  be  formed  under  it  for  the  purpose  of  carrying 
on  any  business  which  might  be  carried  on  by  a  corporation 
formed  under  any  other  general  law  of  the  State,  authorizing  the 
formation  of  corporations  for  the  purpose  of  carrying  on  such 


Section  1  of  chapter  538  of  the  Laws  of  1885,  entitled  "An  act 
tri  prfi\'idi'  for  the  organization  and  regulation  of  corporations  to 
examine  and  guarantee  bonds  and  mortgages  and  titles  to  real 
estate,"  provides;  "Corporations  may  be  organized  under  the 
provisii'HH  of  this  act  for  the  purpose  of  examining  titles  to  real 
estate  or  jii'ocuring  and  furnishing  information  in  relation  thereto, 
or  guaranteeing  or  insuring  bonds  and  mortgages,  and  the  owners 
of  real  estat*  and  others  interested  therein  against  loss  by  reason 
of  (lefcetivo  titles  and  other  incumbrances  of  or  upon  such  real 
estate." 

Section  ?.  of  the  act  provides  that  parties  desiring  to  form  a 
corjioi'atioii  under  the  provisions  of  this  act,  must  file  a  cortifieate 
which  shall  set  forth  "first,  the  name  of  the  proposed  corpora- 
tion. Second,  their  intention  to  form  a  corporation  for  the  pur- 
pose of  examining  titles  to  real  estate,  and  guaranteeing  and 
insuring  tiie  same,  and  bonds  and  mortgages  as  expressed  in  the 
first  section  of  this  act." 

Clearly,  from  the  nature  of  the  business  proposed  to  be  carried 
on  by  the  parties  desiring  to  file  this  certificate,  they  do  not  pro- 
rose  to  form  a  "  title  insurcmoe  company,"  which  could  not  be 
formed  or  organized  as  a  company  under  the  act  of  1885,  unless 
the  certificatfl  specified  as  the  business  which  they  proposed  to 
carry  on,  was  "  guaranteeing  and  insuring  titles  to  real  estate,  and 
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guaranteeitig  and  insuring  bonds  and  mortgages."    That  is  not 
the  business  which  this  company  purposes  to  carry  on. 

The  object  and  nature  of  the  business  to  be  carried  on  by  this 
companj  as  stated  in  the  certificate,  is,  "  to  make  and  furnish 
copies  of  records,  public  documents  and  proceedings  filed  in  any 
pubhc  office  in  the  State  of  New  York ;  and  to  certify,  guarantee 
and  warrant  the  correctness  of  copies  of  all  records,  public 
documents  and  proceedings  furnished  by  it,  and  of  the  examine^ 
tions  abstracts,  searches  of  title  and  tax  searches  which  it  may 
make  cause  to  be  made,  examined  or  approved." 

It  thus  appears  that  they  purpose  to  form  a  corporation  for  the 
purpose  of  making  searches  only,  and  to  guarantee  the  correct- 
ness thereof.  In  my  opinion,  for  that  purpose,  they  may  organize 
under  the  act  of  1890. 

Very  truly  yours. 

S.  "W.  ROSEND-^LE. 

Attorney-  General. 

Knu-kerbo  ker  Life   Insurance    Company  —  Funds  of —  Claim  for 

legal  services  against. 
The  Supenntendent  of  the  Insuranc*  Etepartment  can  not  pay  a  claim  for  legal 

services  out  of  the  fuitde  of  the  Knickerbocker  Life  IiiBuraiice  Company  in 

h  B  hande. 

ATTOBNET-GENEEAr.'s  OfFICE,  | 

Albany,  April  25,  1892.  f 
Michael  Shannon,  Esq.,  Deputy  Siiperintendent,  Insurance 
Depattment: 
Mv  Dear  Sir,— Your  communication  of  the  twenty-second 
mstant  has  been  received,  inclosing  copy  of  order  of  Supreme 
Court  granted  December  21,  1887,  in  the  People  v.  The  Knick- 
erbocker Life  Insurance  Company,  under  which  order  you  say 
the  receiver  turned  over  to  your  department  $9,670,29;  also 
letter  from  Mr,  J,  A.  Dennison  to  the  Superintendent  of  the 
Insurance  Department,  April  4,  1892;  also  letter  from  Mr, 
Dennison  to  Deputy  Superintendent,  dated  April  19,  1892;  also 
bill  of  Mr,  J,  A,  Dennison  for  services  and  disbursements  in  the 
above  case,  in  claim  of  Pleasant  H,  Pendleton,  said  bill  being 
approved  by  Charles  F.  Tabor,  Attorney-General,  for  $1,540; 
also  notice  of  retainer  of  Mr.  James  A,  Dennison  as  attorney  by 
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Hon,  Charles  F.  Tabor,  Attomey-General,  dated  November  14, 
1889,  and  letter  from  Hon,  W.  A.  Poste  to  Mr.  Dennison  dated 
November  15,  1889. 

Upon  these  documents  you  ask  my  opinion  aa  to  whether  you 
are  authorized  and  empowered  to  pay  the  bill  of  Mr,  J  A  Den 
nison,  of  $l,5i0j  from  the  balance  of  the  fund  which  wis  trans 
ferred  tn  you  by  the  late  receiver  of  the  Knickerbocker  Life 
Insurance  Company,  and  now  held  on  deposit  in  the  National 
Commercial  Bank,  in  the  name  of  the  superintendent  in  trust 
for  said  coinpany. 

The  or(ier  above  referred  to  first  directs  the  receiver  to  pay 
the  referee  the  amount  of  his  fees,  $2,000;"  second,  it  directs  the 
receiver  to  "pay  over  to  the  Superintendent  of  Insurance  etc 
out  of  any  balance  of  the  moneys  in  his  hands,  the  bum  of 
$5,12:1. !>2,  to  be  used  by  the  said  superintendent  in  payment  of 
di\idends  upon  policies,  according  to  schedules  prepared  by  ^aid 
receiver,  which  said  schedules  the  said  receiver  will  also  turn 
over  til  the  said  Superintendent  of  Insurance,  and  that  the  said 
receiver  |)ay  over  to  the  said  Elobert  A.  Maxwell  all  the  unex 
pended  balance  of  the  funds  of  the  trust  in  his  hands,  amounting 
to  the  sum  of  $4,540,37,  aggregating  in  payments  to  said  Super 
intendent  of  Insurance  the  sum  of  $9,640,29,  and  take  his 
receipt  therefor." 

The  order  then  directs  as  follows :  "  The  said  superintendent  is 
hereby  aiitliorized  to  place  said  moneys  at  interest,  and  to  use 
any  j^ortioii  of  said  interest  to  pay  the  necessary  expenses  of 
payinji;  the  dividends  heretofore  unpaid." 

The  funds  referred  to  are  thus  held  by  the  Superintendent  of 
the  Insurance  Department,  under  the  direction  of  the  court, 
defining  ex])ressly  the  purpose,  which  does  not  permit  the  pay- 
ment of  any  part  of  the  principal,  and  only  such  part  of  the  interest 
as  may  be  necessary  in  paying  dividends  theretofore  unpaid. 

It  is  clciif,  therefore,  in  my  opinion,  that  the  superintendent 
should  luit  pay  the  bill  referred  to  out  of  the  funds  deposited 
under  the  order  above  referred  to. 

Yours  very  truly, 

S.  W.  KOSENDALE, 

Attorney-  General. 
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Convicts — Transportation  of,  throuyh  the  State  by  officers  of 

State. 
An  oflicer  of  a  sister  State  transportiiig  a  convict  through  the  Rtat<', 

legally  be  interfered  with  by  habeas  corpus  or  certiorari. 
If  euch  coavict  escapee  he  can  be  reapprehended  until  extradition. 

Attokney-General's  Office,  i 

Albany,  April  28,  1S92.  f 

H.  M.  MoFarlakd,  'E.sq.,' Secretary,  etc.,  £}xeffutwe  Dcparbnent, 
Hijde  Pa/rTi,  Yermont  : 

Dear  Sir. — Your  letter  of  April  twenty-fifth  to  the  Secretary  of 
State  of  this  State,  calling  his  attention  to  section  1773  of  the 
Revised  Laws  of  Vermont,  which  protect  the  officers  of  this 
State  in  tlie  transportation  of  prisoners  to  the  State  of  Vermont, 
and  asking  his  opinion  as  to  whetlier  Vermont  is  accorded 
Biniilar  privileges  by  New  York,  has  been  referred  to  me . 

In  re])ly  I  would  state  that  while  I  am  unaware  of  the  existence 
of  a.n  express  provision  of  law  similar  to  the  Vermon;  statute  you 
quote,  yet,  in  my  opinion,  our  law  gives  abundant  protection  to 
an  ofhccT  of  your  state  having  a  prisoner  in  his  custody  by  virtue 
of  a  judgiaent  of  a  court  of  competent  jurisdiction. 

A  writ  of  habeas  corpus  or  certiorari  will  not  issue  for  the 
liberation  of  a  prisoner  where  he  "has  been  committed  or  is 
detained  by  virtue  of  the  final  judgment  or  decree  of  a  competent 
tribunal  of  civil  or  criminal  jurisdiction."  ( Code  of  Civil  Pro- 
cedure, sec.  2016.) 

A  ]ietition  for  such  a  writ  must  state  that  the  prisoner  is  not 
detained  by  reason  of  such  judgment  or  degree.   ( Sec.  2019,) 

Where  it  appears  upon  the  return  of  the  writ  that  the  prisoner 
is  detained  in  custody  "  by  virtue  of  the  final  judgment,  or  deci'ce 
of  a  competent  tribunal  of  civil  or  criminal  jurisdiction,"  ho  must 
be  remanded.     ( Sec.  2032.) 

A  prisoner  who,  being  in  the  lawful  custody  of  an  officer, 
esca]>es,  is  guilty  of  a  crime.     ( Penal  Code,  section  35.) 

A  person  charged  with  a  crime  in  another  state  if  at  liberty 
here,  may  be  apprehended  before  a  magistrate  and  remanded  to 
custody  for  the  purpose  of  procuring  his  extradition,  (Code  of 
Criinina!  Proc-edure,  sec.  828.) 
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Tinder  tlie  provisions  of  the  statutes  cited,  it  seems  clear  to  me 
that  an  oflieer  transporting  a  prisoner  to  this  State  would  be 
amply  protected  by  the  law ;  he  could  not  legally  be  interfered 
with  by  haljeas  cotpna  or  certiorari;  it  would  be  a  crime  against 
our  law  for  the  convict  to  attempt  to  escape,  and  in  case  of  his 
escape  he  could  be  reapprehended  until  extradited  at  the  request 
of  the  Executive  of  the  State  against  whose  law  he  originally 
offended. 

Very  truly  yours. 

S.  W.  KOSENDALE, 

A  ttomey-  General. 

Clyde  —  Lift  bridge  in  —  Operation  of —  P/ncer  of  Superintendent  oj 

Piihlic  Works. 
The  lift  bridge  in  tii6  vill^e  of  Clyde  is  to  be  operated  by  men  employed  by 

the  Supcirintendsnt  of  Public  Works  at  wagea  fixed  by  liim  and  paid  by 

tho  vilhige. 

Attoeney-Genehal's  Office,  \ 

Albajsy,  April  29,  1892.  I 

Hon.  Edwakd  Hannan,  Superiniendent  of  Public  WorTis : 

Dear  Sir, —  I  am  in  receipt  of  your  letter  of  yesterday's  date 
requesting  a  written  opinion  as  to  whether  the  State  or  the 
trustees  of  the  village  of  Clyde  have  the  power  to  iix  the  amount 
of  the  i\-iiges  of  the  men  employed  in  operating  the  lift  bridge  in 
said  villajre,  uader  the  provisions  of  chapter  402,  Laws  of  1887, 

The  sttitiite  referred  to,  by  virtue  of  the  provisions  of  which 
this  biidii;e  ivas  constructed  and  is  now  being  operated,  provides; 
"That  tlii^' operating  of  said  bridge  shall  be  under  the  direction 
of  tlie  Superintendent  of  Public  Works,  and  the  expenses  thereof 
shall  he  |i;iid  by  the  village  of  Clyde,  and  the  authorities  of  said 
village  are  hereby  authorized  to  levy  taxes  for  such  purpose." 

The  power  hereby  given  to  the  Superintendent  of  Public 
"Works  to  direot  the  operating  of  said  bridge,  clearly  and  of  neces- 
sity carries  with  it  the  right  and  duty  to  employ  competent  men 
to  perform  the  labor  and  do  the  work  necessary  in  such  opera- 
tion. In  order  to  employ  such  labor,  he  has  the  power  to  make 
such  arraiigenents  and  contracts  with  the  men  employed  as  to 
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rates  of  pay  and  conditions  of  service  as  in  his  judgment  seems 
proper  and  best. 

The  village  authorities  have  no  power  to  regulate  wages,  and 
their  only  duty  is  to  pay  the  expenses  incurred  by  the  superin- 
tendent, ani  any  attempt  on  their  part  to  resist  pa_\Tnent  thereof, 
in  whole  or  in  part,  can,  in  my  opinion,  be  met  and  defeated  by 
proper  action  before  the  courts. 

Tours  very  truly. 

S.  "W.  ROSENDALE, 

A  ttorneij'  General. 


Mount  Vefnon —  City  elections —  Who  may  vote. 
A  penon  otherwise  qualified,   who   has  resided  in  tie  State  one  year,  the 
county  four  months,  the  city  thirty  days  and  the  election  diatriot  ten  days, 
may  vote  (or  city  officers  in  Mount  Vernon. 

Attoeney-Genebal's  Office,  1 

Albany,  Ajyril  39,  180-2.  >' 

Hon.  Jared  Sandford,  Deputy  Superintendent  of  Public  Instrua- 
tioti,  AU>cmy,  W.  Y. ; 

Dear  Sir. —  In  reply  to  your  communication,  requesting  my 
opinion  as  to  the  right  of  a  resident  of  the  city  of  Mount  Yemon 
to  vote  for  oflBcers  under  section  253  of  the  atnen()ed  charter  of 
the  city  of  Mount  Vernon,  having  been  a  resiflent  of  a.n  eloction 
district  in  said  city  for  ten  days,  I  beg  leave  to  state : 

The  section  of  the  charter  referred  to  requires  as  a  qualification 
for  the  officers  to  be  elected  under  the  charter  a  residence  in  the 
city  for  thirty  days,  and  in  the  election  district  in  which  the  vote  is 
offeretl  for  ten  days  next  preceding  the  day  of  election. 

The  section  also  contains  a  provision  that  the  jwrson  offering 
to  vote  shall  be  qualified  to  vote  for  member  of  Assembly. 

I  think  the  section  should  be  construed  to  mean  that  a  person 
who  is  qualified  under  the  Constitution,  viz. :  who  is  a  citizen  of 
the  age  of  31  years  and  upwards,  who  has  been  a.  resident  of  the 
State  for  one  year  and  of  the  county  for  four  months,  of  the  city 
of  Mount  Vernon  for  thirty  days,  and  of  the  election  district  in 
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said  city  in  which  he  shall  offer  his  vote,  for  ten  liaya,  shall  be 
eutitled  to  vote  for  the  officers  to  be  elected  by  virtue  of  the  act 
in  tilt;  ward  where  he  shall  be  so  qualified  and  reside. 
Very  truly  yours. 

JOHN  W.  HOGAN, 

Deputy  Atioriiey-General. 


Boards  of  sirpervisors — Power  of,  as  to  fish  and  f/ame  Ui/ulation. 
Tht  power  of  a  loard  of  aupervisore  to  prohibit  the  transportation  from  their 
county  of  fish  legally  caught  therein,  is  "  extremely  qiifstiouiiblp."' 

Attokney-Genebal's  Office,  | 

Albany,  April  2S,  1892.  f 

Gkokge  S.  Ellioott,  Esq.,  Mount  Morna,  N.  Y'.: 

Dear  Sir. — In  answer  to  your  communication  dated  the  twenty- 
fifth  instant,  I  would  state  that  by  chapter  534  of  the  Laws  of 
1879,  as  amended  by  chapter  212  of  the  Laws  of  1884  (3  R.  S., 
8th  ed.,  2362),  boards  of  supervisors  are  authorized  to  make  regu- 
lations or  ordinances  for  the  protection  of  fish  within  the  bound- 
aries of  their  counties,  and  to  this  end  to  prohibit  fishing  during 
certain  months  of  the  year. 

The  powers  of  local  legislation  of  boards  of  supervisors  are  con- 
feiTcd  on  them  by  acts  of  the  Legislature  (art.  S,  sec.  23,  State  Con- 
stitution), and  such  boards  have  poww  to  enact  local  ordinancea 
only  within  tlie  bounds  laid  down  by  the  Legislature. 

Sections  1  and  2  of  the  act  of  the  board  of  supervisors  of 
Wyoming  county,  passed  November  20,  1890,  to  which  you  have 
called  my  attention,  prohibit  the  killing  or  catching  of  speckled 
or  brook  trout,  except  during  the  month  of  May  with  hook  and 
line. 

There  being,  therefore,  no  prohibition  in  law  against  it,  the 
catching  of  speckled  or  brook  trout  during  the  month  of  May  with 
I  hook  and  line  is  l^al  wdthin  the  confines  of  the  county  of 
iVyoming.     Since  during  this  month  speckled  and  brook  trout 
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may  be  legally  cai^Iit  in  the  maimer  prescribed,  it  ia  Tcry  doubt- 
ful whetber  tbe  board  of  sapervlBors  have  authority  to  prevent 
the  traiiBportatioD  from  said  oounty  of  flab  legally  caught,  aud  in 
my  judgment  the  validity  of  seotlou  3  is  eztremdy  qacBtionable. 
Very  truly  youre. 

S.  W.  ROSENDALE, 

A  ttomey-  General. 

Canals  —  Abandoned  property  —  Sale  of  same. 
Tbe  State  officials  have  power  to  seize  property  abandoned  in  tbe  canals.    The 
same  should  be  sold  at  public  auction  unless  reclaimed  by  the  owner,  and 
payment  is  made  by  him  of  coets  of  seizure  and  expense  of  removal. 

Attorney-G?;nekai.'b  Office.  \ 

Albamy,  April  30, 189a.  \ 

George  E,  Simmons,  Esq.,  ylssi^^twii  Superintendent PvUic  Worls: 
Dear  Sir. —  In  reply  to  your  letter  of  the  twenty-eighth  instant, 
I  would  state  that  it  is  within  the  power  of  the  State  officials  to 
seize  any  floating  or  sunken  thing  in  the  canals  of  the  State  or 
found  on  the  tow-path  thereof  not  under  the  care  or  charge  of 
any  person.     (1  R.  S.,  Sth  ed.,  762,  sec.  165.) 

The  property  so  seized  must  be  sold  at  public  auction,  and  in 
such  sale  the  State  officers  are  discharging  their  duty  and  not 
incurring  liability  unless  the  owner  appears  and  Claims  same  and 
pays  coat  of  seizure  and  expense  of  removal.     (Id.,  sec.  Hi(i.) 

If  the  owner  was  given  reasonable  notice  to  remove  his  boat 
before  the  erection  of  the  trestle  by  the  railroad  company,  I  am 
of  the  opinion  that  he  has  no  legal  claim  against  the  State  for 
damages  for  having  his  boat  shut  off  from  access  to  the  main 
waters  of  the  canal. 

Tours  very  truly. 

S.  W.  ROSENDALE, 

Attoniey-General. 
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Biiaitiess  CorjX'raiions  Zaw  —  Company  forfned  for  buying  and  selling 

bonds  and  votes  secured  by  mortgage  on  real  estate,  and  luaning 

money  on  real  estate. 

A  compajij  caii  not  be  formed  under  the  "BuBinefe  Corporatdonis  Law  "  for 

tlie  purpose  of  buying  and  selling  bonde  and  notes  secured  by  mortgage 

on  real  estate,  and  loaning  money  on  real  estate. 

Attorney-General's  Officf,  i 

Albany,  March  3 
Hon,  Thomas  E.  Benedict,  Deputy  Secretary  of  State: 

My  Dear  Sir. —  I  am  in  receipt  of  your  commuiiicatioii;  also 
coimnimicatioii  from  Jamee  S.  Hareos,  Esq.,  dated  April  27,  1892, 
relating  to  tlie  incorporation  of  Empire  Mortgage  Company,  drawn 
under  the  iliiwineas  Corporations  Law  of  1890,  and  in  reply  to  your 
request  for  niy  opinion  aa  to  whether  the  objects  stated  in  the 
certifleate  which  is  presented  to  you  to  be  filed,  are  within  the 
scope  of  the  act  above  mentioned,  I  beg  leave  to  say: 

The  objects  stated  in  the  certificate  are,  "to  buy  and  sell  and 
act  as  agent  in  buying  and  selling  bonds  or  notes  secured  by 
mortgat^e  on  real  estate,  and  to  loan  the  money  of  the  company 
upon  bonds  or  notes  secured  by  mortgages  on  real  estate." 

Chitpter  5(17  of  the  Laws  of  1890,  under^  which  the  parties  offer- 
ing tliis  ceilillcate  desire  to  incorporate,  known  as  tJie  liiiainess 
Corporations  Law,  provides: 

Steetion  1.  "  No  corporations  shall  be  formed  under  it  for  the 
purpose  of  carrjing  on  any  busin^is  which  might  be  carried  on 
teS  a  corporation  formed  under  any  other  general  law  of  the  State 
authorizing  the  formation  of  corporations  for  the  purpose  of 
cajryiiig  o'u  such  business." 

The  question  presented  is:  Are  the  objects  for  which  this  com- 
pany proposes  to  incorporate  within  this  limitation?  ] 
Subdivision  11,  section  21,  chapter  546,  Laws  1887,  entitled  ! 
An  act  to  pio^ide  for  the  organization  of  trust  comjianies,  for  | 
heir  supervisioii  and  for  the  administratiou  of  their  affairs,"  pro-  j 
ides  that  companies  formed  under  that  general  act  "may  pur- 
liase,  invest  in  and  sell  stoclis,  bills  of  exchange,  bonds  and  I 
lortgages  and  other  securities."                                                                       jj 
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The  business  proposed  to  be  carried  on  under  the  certificate  in 
question  can  "  he  carried  on  by  a  corporation  formed  under  "  tliis 
general  law.  The  business  proposed  comes  under  the  supervision 
of  the  Superintendent  of  the  Banking  Department. 

Section  10,  chapter  5013,  Laws  1890,  being  "  An  act  rela-ting  to 
the  supervision  of  mortgage  companies  oi^nized  under  the  laws 
of  another  State,"  provides  thiit  "  the  supeniaorj  powers  granted 
under  this  act  shall  also  apply  to  associations,  copartnerships,  joint- 
stock  companies  organized  under  the  laws  of  this  State,  who  sell 
or  offer  for  sale  or  negotiate  bonds  or  notes  secured  by  deed  of 
trust  or  mortgages  of  real  estate  situate  outside  of  this  State, 
owned,  issued,  negotiated  or  guaranteed,  by  it  or  them." 

And  tlie  Legislature  has  in  various  ways  i-ecoguized  the  distinc- 
tion between  what  may  be  denominated  business  corporations 
and  hanldng  or  moneyed  coiporations,  defining  a  moneyed  coi-pora- 
tiob  to  1)0  one  possessing  the  power  to  make  loans,  pledges  or 
deposits  or  authorized  by  law  to  make  insurances  (sec.  1,  chap, 
663,  Laws  1890);  and  expivssly  declares:  "No  corporation  which 
is  not  a  moneyed  corporation  shall,  by  any  implication  or  con- 
struction, he  deemed  to  possess  the  powers  of  discounting  bUls, 
notes  or  oth<a'  e\'idences  of  debt,  of  receiving  deposits,  etc." 

Among  the  objects  of  this  organization  is,  as  agent  or  depository, 
to  I'eceive  money  for  the  purpose  of  purchasing  bonds  and  notes, 
to  loan  the  money  of  the  company  on  bonds  or  notes  secured  by 
mort^ges,  and  as  a  business  corporation  by  "  implication  or  con- 
struction," possesses  and  exercises  the  rights  and  powers  of  a 
moneyed  corporation. 

It  does  not  follow,  as  claimed  by  Mr,  Havens  in  his  communica- 
tion, that,  even  if  organizations  of  the  character  of  the  one  pro- 
posed were  fonned  under  the  Business  Act  of  187B,  that  they  can 
now  be  formed  under  the  act  of  1890,  for  in  the  former  act  there 
was  not  the  limitation  that  is  placed  on  the  latter  act  ;  and  thi 
fact  that  the  Legislature  has  now  created  the  limitation  referre> 
to  is  evidence  that  they  intended  to  prevent  the  abuses  arisint, 
from  corporations  being  formed  under  the  general  business  ac1 


^ 


Repokt  of  the  Attornet-Gbnebal.  157 

for  the  purpose  of  evading  the  duties  and  obligationB  imposed  in 
the  general  acta  relating  to  the  real  husineBs  they  intended  to 
carry  on  ;  and  it  is  perfectly  apparent  that  it  is  only  by  the  rigid 
observance  of  this  limitation  in  tie  creation  of  these  organiza- 
tions that  the  people  caji  have  secured  to  them  the  protection  pro- 
vided in  the  general  acts,  relatii^  to  the  various  kinds  of  business 
for  which  corporations  may  be  formed. 

In  my  opinion,  the  objects  stated  do  not  come  within  the  scope 
of  the  Business  Act  of  1890. 

Very  truly  yours. 

S.  "W.  ROSENDALE, 

A  ttomey-  Gen  eral. 

,S(il(try  of  public  officer  —  Death. 
The  salary  of  a  puLlic  officer  terminates  at  his  death. 

Attorn et-Gen ERA l'b  Office,  ■ 

Albany,  May  i,  1892.  f 

Hon.  ITelv'il  Dewev,  Secretary  and  Director  of  State  Library : 

My  Dear  Sir. —  Your  communication  of  the  third  instant  has 
been  received,  in  which  you  state  that  on  the  11th  of  February, 
1892,  the  Regents  unanimously  voled  to  grant  Assistant  Secre- 
tary A.  B.  Watkins,  without  deduction  from  salary,  leave  of 
absence  until  the  Eegents'  meeting  July  seventh ;  that  on  March 
nineteenth  Dr.  Watldns  died ;  and  you  ask:  "If  the  receipt  of 
Mrs.  Watkins,  as  executrix,  wiU  be  a  sufficient  voucher  under  the 
circumstances,  for  the  |1,000  still  unpaid?" 

I  also  understand  from  your  communication  that  chis  is  the 
entire  amount  which  would  have  been  due  Dr.  Watkins  had  he 
lived  and  retained  the  oiSce  until  July  seventh. 

As  there  is  no  doubt  that  the  receipt  of  Mrs.  "Watkins,  as 
tecutrix,  would  be  a  sufficient  voucher  for  the  amount  unpaid 
id   due  Dr.  "Watkins  at  the  time  of  his  death,  the  only  fjueation 

be  considered  is,  can  the  Regents  continue  the  salary  of  the 
!stator  after  his  death,  and  to  July  seventh  ? 
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By  section  16,  title  1,  chapter  529,  Laws  of  1889,  the  Itegents 
have  all  the  powers  of  trustees,  including  full  authority  to 
appoint  all  needed  officers  and  employes;  to  fix  their  titles, 
duties,  salaries  and  terms  of  service.  Yet  this  power  must  be 
subject  to  the  qualification  contained  in  section  6  of  the  same 
act,  which  provides:  "The  elective  officers  of  the  university 
shall  be  a  chancellor,  a  vice-chancellor,  secretary  and  assistant 
secretary,  and  such  other  officers  as  are  either  authorized  by  law 
or  deemed  necessary  by  the  Eegents,"  etc. 

Dr.  Watkins  was  assistant  secretary.  Immediately  upon  his 
death,  his  successor  could  be  elected,  and  upon  qualifying  and 
entering  upon  the  performance  of  his  duties,  would  be  entitled  to 
his  salary,  and  if  Dr.  Watkins'  salary  can  be  continued  from  his 
death  to  July  seventh,  the  Regents  are  authorizing  the  payment 
of  two  salaries  for  the  same  office  for  the  same  time,  while  the 
law  authorizes  the  payment  of  but  one. 

The  right  to  the  salary  was  an  incident  to  the  office  so  long  as 
the  testator  held  it  (Fitzsimmons  v.  City  of  Brooklyn,  102  N.  Y. 
536) ;  but  when  he  was  removed  from  the  office  by  death  the 
incident  ceased. 

It  is  not  a  sufficient  answer  to  say  that  had  Dr.  Watkins  lived, 
this  money  would  have  been  paid  without  the  State  receiving 
any  further  services,  for  in  that  case  he  would  have  been  holding 
the  otiice  and  entitled  to  his  salary,  ' 

Permit  me  to  call  your  attention  to  section  8  of  the  same 
chapter,  defining  the  duties  and  liability  of  the  secretary  as  the 
financial  officer  of  the  university. 

In  my  opinion,  under  the  circumstances,  the  receipt  of  Mrs. 
Watkins,  as  executrix,  would  not  be  a  sufficient  voucher  for  the 
said  sum  of  $1,000. 

Very  truly  yours. 

S.  W.  ROSEXDALE, 

A  ttorney-  Gen  era!,. 
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J'lt'iis  it/ul  specifications  Jvr  canal  work  —  Duties  of  Jhtpnrhitcndetit 

iif  Piiblie  Works  and  State  Engineer  and  Surve>/'ir. 
■Where  the  Liegislature  directs  the  Superintendent  of  Public  "Works  to  make 

canal  improvements,  and  plana  and  specifications  therefor  iire  necessary, 

it  beeoines  the  duty  of  the  Stat«  Engineer  and  Surveyor  iii  milimit  pluna 

thereof  to  the  Canal  Board. 
The  Superintendent  of  Public  Works  is  not  authorized  to  employ  engineers  to 

furnish  plans  for  such  improvements. 

j^  Attokney -General' 8  Office,  ) 

Albany,  May  4,  1892.  \ 
To  the  Canal  Board : 

In  the  matter  of  the  questions  arising  upon  the  presentation  by 
the  State  Engineer  and  Sxureyor  to  your  honorable  board  of 
maps,  plans,  specifications  and  estimates  for  constracting  culvert 
at  West  Utica,  pursuant  to  chapter  199,  Laws  of  1892,  which. 
matter  was  referred  to  me  by  resolution  of  your  board,  April  20, 
1892,  the  copy  of  which  resolution  is  hereto  annexed,  I  beg  leave 
to  submit  the  correspondence  attached  hereto,  ccnsiatlng  of  a 
letter  to  myself  from  Hon.  Martin  Schenck,  State  Engineer  and 
Sui'veyor,  dated  April  21,  1892,  and  my  reply  thereto,  dated  AprU 
25,  1892. 

In  thi^  correspondence,  you  will  And  the  facts  and  the  law 
relating  to  the  matter  fully  set  forth,  together  with  my  opinion 
thereon. 

Very  truly  yours. 

S.  W.  KOSENDALI-:, 

Attome'j-Oeneral. 

At  a  meeting  of  the  Canal  Board,  held  at  the  Canal  Department, 
the  20th  day  of  April  in  the  year  1892. 

Present — Secretary  of  Stat^  Comptroller,  Treasurer,  Attorney- 
General,  State  Engineer  and  Surveyor  and  Superintendent  of 
Public  Works. 

The  State  Engineer  and  Surveyor  presented  maps,  plans,  speoi- 
fications  and  estimate  for  constructing  cnlvert  at  West  Utioa, 
pursuant  to  chapter  199,  Laws  1892. 
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DiscaBBion  arising  as  to.  the  authority  of  the  Canal  Board  to 
pass  upon  these  plans,  the  matter  was  referred  to  the  Attorney- 
General. 


State  Enoikekk's  Offke,         / 
Albany,  April  21,  1S!)2.  f 

Hon.  8.  W.  RusENUALE,  Attmmey-General  : 

Dear  Sir. —  In  relation -to  the  question  referred  to  you  hy  the 
Canal  Board,  at  its  meeting  on  the  twentieth,  as  to  whether 
plans  and  specifications  for  the  culvert  at  Utica,  the  bnUding  of 
which  was  authorized  by  chapter  199  of  the  Laws  of  1892,  should 
he  presented  to  and  adopted  by  the  Canal  Board,  I  -would  respect- 
fully call  your  attention  to  the  following  provisions  of  law,  which, 
in  ray  opinion,  made  it  my  duty  to  submit  the  same  to  the  said 
board.  While  it  is  true  that  the  act  referred  (o  (chaptei-  l!)il  of 
the  Laws  of  1892)  authorizes  the  Superintendent  of  Public  Worts 
to  execute  the  worli,  I  assume  that  it  must  be  done  in  accordance 
with  existing  law  and  that  the  passage  of  this  act  can  not  be  con- 
strued as  repealing  foimer  laws,  unless  there  is  an  irreconcilable 
difference  between  the  two.  I  would,  therefore,  call  your  atten- 
tion to  section  4,  chapter  495  of  liie  Laws  of  ISSO  (page  729,  Wth 
edition,  Eevised  Statutes),  which  provides  that  the  course  taken 
by  me  shall  be  followed  "  when  construction  or  improvement  work 
shall  be  ordered  by  the  Legislature  •  •  •  to  be  done  upon 
any  of  the  canals  of  this  State."  I  would  further  call  your  atten- 
tion to  sections  6,  7,  S,  9  and  10  of  chapter  377  of  the  Laws  of 
1850  (Eevised  Statutes,  8th  edition,  page  722  and  foilowingi,  which 
also  treat  on  the  same  subject  I  presume  that  it  is  a  fact  that 
had  the  superintendent  elected  to  execute  this  worlt  din-ctly 
through  his  own  agent  and  not  through  the  intervention  of  a  con- 
tractor he  would  have  had  a  perfect  right  to  do  so,  and  in  that 
event  there  may  be  some  question  as  to  whetli(n'  this  dtipai'tmi'ut 
unless  called  upon  by  the  Superintendent  of  Public  Works,  would 
have  been  bound  to  take  any  steps  in  the  matter;  but  the  super- 
intendent having  elected  to  do  the  work  by  contract  and  having 
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requested  fchis  department  to  make  the  necessary  sm-veys,  uiaps, 
plans,  apeciflcationB  and  estimates,  It  ee^ns  to  me  that  my  duty 
to  submit  tlie  aam©  fOT  the  adoption  of  the  Canal  Board  is  too 
clear  to  admit  of  any  argnment  The  law  having  very  clearly 
laid  down  the  manner  in  which  contract  work  on  the  canalK  ia 
to  be  prosecuted  and  having  provided  means  by  which  all  matters 
pertaining  to  these  contracts  should  not  only  be  carefully  super- 
vised bill:  the  records  legally  filed  and  preserved,  it  is,  in  my 
opiuion,  my  duty  to  strictly  follow  out  the  course  thus  laid  down. 
Assuiing  yon  that  It  is  far  from  my  desire  to  usurp  any  rights 
or  duties  imt  pertaining  to  this  department  and  requeHiiiis  <ii  \uu 
a  careful  examination  of  the  matter,  I  am 

Very  respectfully  yours. 

M.  SCHENCK, 
State  Engineer  and  Surveyor. 

Attorney -General's  Office,  i 

Albany,  April  25,  189ii.  [ 

Hon.  ^fAuiiv  ^OKV.'soK.,  State  Engineer  and  Surveyor : 

Dear  Sh'. — I  am  in  receipt  of  your  communication  of  the  im ciity- 
firat  instant,  requesting  my  opinion  as  to  the  propriety  of  the 
course  pursued  by  yon  in  submitting  to  the  Canal  Board  the  plans 
and  speciti (nations  for  the  culvert  at  TJtica,  the  building  of  which 
was  iiuthfiriKed  hy  chapter  199  of  the  laws  of  1892,  entitled  ".i_n 
act  to  authorise  the  laying  of  a  culvert  tinder  the  Erie  canal  in 
the  city  of  Utica,"  which  directed  the  construction  of  said  cnh  ert 
by  the  Superintendent  of  Public  Works. 

The  quL'stion  to  be  determined  is  whether,  where  a  speciiil 
statute  is  enacted  authorizing  the  improvement  of  the  canals  by 
the  Superintendent  of  Public  Works,  the  plans  and  speciflcationa 
'or  such  work  are  to  he  furnished  by  the  State  Engineer  and  Sur- 
veyor and  submitted  to  the  Canal  Board  for  their  approval,  or 
whether  the  Superintendent  of  Public  Works  has  authority  to 
employ  engineers  to  make  the  necessary  surveys,  plans  and 
ipeciflcations. 

21 
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To  properly  detennine  this  question,  it  wUl  be  necessary  to 
briefly  review  the  history  of  legislation  of  the  State  with  regard 
to  the  appointment  of  engineers  on  the  canals. 

We  find  that  by  chapter  9,  title  9,  article  2,  of  the  Hevised 
Statutes  {1  R.  S.  8th  ed.,  717)  the  Board  of  Canal  Commissioners 
originally  had  power  to  employ  engineers  on  the  canals  (sec.  15). 

By  section  17  of  the  same  statute  it  was  provided  that  in  case 
the  Canal  CommiBsioners  considered  that  extraordinary  repairs 
were  necessary,  they  were  authorized  to  make  the  necessary  plana 
and  estimates  of  the  cost  of  the  work  and  to  Bubmit  the  same  to 
the  Canal  Board. 

This  right  of  the  Board  of  Canal  OommiBBioners  to  appoint 
engineers  was  recognized  by  the  LawB  of  1847,  chapter  278  (1  E. 
S.,  8th  ed.,  780),  wlilch  provided  that  engineers  appointed  by  the 
Board  of  Canal  OommissionerB  should  take  the  constitutional 
oath  of  office  and  file  the  same  with  the  Secretary  of  State. 

By  section  10,  chapter  72  of  the  Laws  of  18i8  {I  R,  S.,  8th  ed., 
527)  it  was  provided,  "  Before  the  Canal  Commissioners  sbaU  con- 
tract for  any  work  that  may  hereafter  be  authorized  by  law,  the 
maps,  plans,  profiles  and  estimates  thereof  shall  be  submitted  to 
the  State  Engineer  and  Surveyor,  who  shall  report  to  said  com- 
misaioners  his  opinion  thereon," 

At  this  point  in  the  history  of  our  legislation  on  the  subject  of 
making  plans  for  canal  repairs  and  improvementB,  it  would  seem 
that  the  preliminary  plans  and  estimates  were  to  be  made  by 
engineers  under  tbe  direction  of  the  Canal  CommlsBioners  and  in 
their  employ.  Such  plans  were  to  be  submitted  to  the  Canal 
Board  for  its  approval  ;  and  before  contracts  could  be  made  for 
I  lie  performance  of  the  wM-k,  the  plans  must  be  submitted  to  tbe 
State  Engineer  and  Surveyor  for  Ms  approvaL 

By  chapter  385  of  the  Laws  of  1876,  entitled  "An  act  relating  to 
the  appointment  and  duties  of  engineers  employed  on  the  canalB 
t.f  this  State"  (1  R.  S.,  8th  ed.,  726),  it  was  proWded  that 
"hereafter  the  division  and  resident  engineers  employed  on  the 
canals  of  the  State  and  all  assistant  engineers  and  other  persons 
i^mployed  to  assist  them  in  the  performance  Of  their  duties  shall 
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be  appointed  by  die  State  Engineer  and  Burreyor.  The  State 
Engineer  and  Svirreyor  ehall  liaYe  power  to  remove  any  person 
appointed  under  tUs  act" 

By  article  5,  section  3,  {rf  tlie  State  Conatitution,  which  went 
into  effect  January  1,  1877,  the  office  of  Canal  CommiBBioner  was 
abolished  and  the  Superintendent  of  Public  Works  succeeded  to 
all  the  powers  of  the  Canal  CommiBaiDnerB  and  the  Board  of  Canal 
Commissioners  and  was  directed  to  perform  all  of  their  duties 
unless  otherwise  proTided  by  the  Legislature.  This  section  also 
provided  that  all  persons  employed  on  the  canals  except  collectors 
of  tolls  and  those  in  the  department  of  the  State  Engineer  and 
Surveyor  be  appointed  by  and  be  subject  to  removal  by  the  Super- 
intendent of  Public  Works. 

The  effect  of  the  adoption  of  tlLU  section  of  the  Constitution, 
taken  in  connection  with  the  act  of  1876  above  quoted,  was  to 
transfer  the  powers  and  duties  theretofore  existing  in  the  Canal 
Commissioners  to  the  Superintendent  of  Public  Works,  except  as 
to  the  engineering  force  in  their  employ,  which  latter  was  placed 
under  the  control  of  the  State  Ei^ineer  and  Sttrveyor. 

This  change  in  the  plan  and  policy  of  the  State  in  regard  to  the 
control  and  management  of  canal  repairs  made  it  necessary  to 
aniend  section  17  of  article  2,  title  9  of  chapter  9,  above  referred 
to.  This  was  done  by  chapter  99  of  the  Laws  of  1880,  and  where 
formerly  it  was  the  duty  of  the  Canal  Commissioners,  when  in 
their  judgment  repairs  became  necessary,  to  submit  the  plans  and 
estimates  to  the  Board  of  Canal  Commissioners,  it  now  became 
the  duty  of  the  State  Engineer  and  Surveyor  to  fumiqh  such  plans 
and  estimates  and  submit  the  same  to  the  Canal  Board,  when  in 
the  opinion  of  the  Superintendent  of  Public  Works,  repairs  were 
necessary  to  be  performed.  Inasmuch  as  the  Superintendent  of 
Public  Works  was  not  given  control  over  the  engineering  force 
formerly  enjoyed  by  the  Canal  Oommisaioners,  plans  and  esti- 
mates of  work  were  to  be  obtained  through  the  office  of  the  State 
Engineer  and  Surveyor. 

By  chapter  493  of  the  Laws  of  1880,  entitled  "An  act  defining 
the  powers  and  duties  of  the  Superintendent  of  Pablic  Works,"  a 
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meariH  was  provided  whereby  the  Superintendent  of  Public  Worla 
could  avail  himHelf  of  the  serviceB  of  tlie  engineers  of  the  State. 
Section  i  of  said  act  provided:  "When  construction  or  improve- 
ment work  shall  be  ordered  by  the  Legislature  or  Canal  Beard,  to 
be  done  upon  any  of  the  cauEds  of  this  State,  the  State  Engineer 
and  Surveyor  shall  make  or  cause  to  be  made  all  surveyB,  maps, 
plana,  specifications  and  eatimat«B  that  may  be  required  by  the 
Canal  Board  or  by  the  Suptrintendent  of  Public  Works,  to  deter- 
mine the  proper  location  of  the  line  of  the  canal  or  any  portion 
thereof,  or  that  may  be  necessary  preparatory  to  commencing  any 
work  of  construction  or  improvement,  and  shall  transmit  a  copy 
thereof  to  the  Superintendent  of  Public  Works  and  to  the  Canal 
Board  with  his  approval  indorsed  thereon.  •  •  •  Whenever 
the  Superintendent  of  Public  Works  shall  require  the  services  of 
an  engineer  upon  any  portion  of  the  canals  undergoing  repairs,  or 
upon  any  construction  or  Improvement  work,  the  Superintendent 
of  Public  Works  may  call  upon  the  State  Engineer  and  Surveyor 
for  the  assignment  of  an  engineer."     (1  R  S.,  8th  ed.,  728.) 

By  this  statute  it  will  be  seen  that  a  clear  and  definite  plan  is 
outlined  by  the  Legislature  to  enable  the  Superintendent  of  Public 
Works  to  obtain  the  services  of  engineers,  and  this  statute  by  its 
terms  referred  not  only  to  caaes  of  improvements  ord«^  by  the 
Canal  Board,  but  also  to  cases  where  the  improvements  should  in 
the  futnre  be  directed  by  the  Legislature  itself. 

The  only  qiiestion  remaining  to  be  considered  Is  as  to  whether 
this  general  policy  of  the  law  is  applicable  to  the  case  In  question 
where  the  repairs  are  diretled  by  the  act  of  the  Legislature  to  be 
performed  by  the  Superintendent  of  Public  Works. 

In  my  opinion,  the  solution  of  this  question  lies  in  the  applica- 
tion of  the  principle  of  law  that  statutes  on  the  same  subject- 
matter  should  be  construed  together,  bo  that,  if  possible,  both 
statutes  shall  stand, 

"  It  is  to  be  inferred  that  a  code  of  statutes  relating  to  one 
subject  was  governed  by  one  spirit  and  policy  and  was  intended 
to  be  consistent  and  harmonioiu  tn  its  several  parts  and  pro- 
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visions.  It  U,  therefore,  an  estabUslied  rule  of  Ian-  that  all  aots 
inpari  materia'  are  to  be  taken  together  as  if  tlicy  \v<!ve  one  law, 
and  they  are  directed  to  be  compared  In  the  construction  of  etat- 
ntes  because  th^  are  considered  aa  framed  upon  one  system  and 
having  one  object  in  view,"  (Potter's  Dwarris  on  Htatutes,  189. 
See  also  cases  cited  by  this  ani^or  in  the  earlier  reports  of  this 
State  in  support  of  this  proposition  advanced.) 

"  The  iuTariable  rule  of  construction  in  reapect  to  the  repealing 
of  statutes  by  implication  is  that  the  earliest  act  remains  in  force 
unless  the  two  are  manifestly  inconsistent  with  and  repugnant  to 
each  other,  or  unless  in  the  latest  act  some  express  notice  is 
taken  of  the  former  plainly  indicating  an  intention  to  abrogate  it. 
As  laws  are  presumed  to  be  passed  with  deliberation  and  with  full 
knowledge  of  all  existing  ones  on  the  same  subject,  it  is  but 
reasonable  to  conclude  that  the  Legislatare  in  jiassing  a  statute 
did  not  intend  to  interfere  with  or  abrogate  any  former  law  relat- 
ing to  the  same  matter  unless  the  repugnancy  between  the  two  is 
irreconcUable."     {Bowen  v.  Lease,  8  HUl,  221.) 

■'A  repeal  of  statutes  by  implication  is  not  favored  in  the  law; 
and  when  both  the  latter  and  former  statutes  can  stand  together, 
both  will  stand  unless  the  former  is  expressly  repealed  ( 
legislative  intent  to  repeal  it  is  very  manifest."  iPfople  ex  rel. 
Kingsland  v.  Pahner,  52  N.  Y.,  63,  68.) 

"  A  repeil  by  implication  because  of  inconsistency  or  repug- 
nancy should  never  be  declared  where  a  reasonable  constniotion 
will  harmonize  statutes  alleged  to  be  conflicting."  (People  v. 
Crissey,  91  N.  Y.,  632.) 

"Where  it  is  intended  to  alter  or  repeal  an  existing  statutory 
enactment,  the  act  itself  should  contain  provisions  to  that  effect, 
or  it  should  be  plainly  manifest  that  such  was  the  desire  by  the 
latter  act  being  repugnant  to  and  inconsistent  with  the  former." 
(Mai-s  V.  The  State,  97  N.  Y.,  578,  579.) 

In  the  light  of  these  authorities,  it  seems  clear  to  me  that  the 
general  statute  of  1880  and  the  special  statute  of  1892  should  be 
construed  together;  and  that  the  latter  act  does  not  "interfere 
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as  I  iuii  asked  to  begin  by  a  creditor  of  the  corporation,  or  by  "a 
trustee,  manager,  director,  or  other  officer  of  the  coi'jioration  hav- 
ing a  general  superintendence  of  its  concerns." 

As  Mr.  McCall  is  both  a  trustee  and  president  of  tlie  New 
York  Life  Insurance  Company,  he  can  begin  this  action. 

In  a  letter  from  Mr.  McCall  to  me,  dated  May  1-2,  1S93.  sub- 
mitted with  the  papei-s,  reference  is  made  to  his  letter  of  April 
seventh  to  the  Superintendent  of  the  losurance  Department  on  this 
subject.  In  that  letter  no  reference  is  made  to  the  bringing  of 
an  action  by  Mr.  McCall,  and  my  consent  was  not  asked,  as  it  is 
not  necessai'v  to  the  bringing  of  any  action  by  an  oflieer  author- 
ized under  section  1782. 

At  tlie  time  the  matter  was  informally  presented  to  me  by  the 
Superintendent  of  the  Insurance  Department,  I  advised  him  that 
there  was  ample  power  in  the  corporation  or  its  executive  officer 
to  contest  tbe  contract  in  question,  and  I  thought  tiiey  should 

do   BO. 

Second.  Tiiedutyof  the  Attorney -General,  under  section  1808,  to 
bring  action  where  be  has  good  reason  to  believe  that  action  can 
be  maintained,  is  only  "  if,  in  his  opinion,  the  public  interest 
inquires  that  an  action  should  be  brought." 

This  clause  has  been  the  subject  of  much  discussion  recently, 
and  several  judicial  determinations.  (People  v.  Lowe,  117N.  Y., 
remarks  of  Judge  Earl;  People  v.  Ballard,  56  Hun,  lli5.) 

The  latter  case  was  argued  before  the  Court  of  Ai)]ieals,  but  no 
decision  rendered,  as  a  majority  of  the  court  did  not  agi'ee ;  tbe 
ease  was  sent  to  the  Second  Division  to  be  presently  argueci. 

Any  contract  made  by  a  corporation,  as  to  the  purchase  or  .^i-le 
of  goods,  or  the  employment  or  salaries  of  officers  or  servants,  if 
allegetl  to  be  excessive  or  otherwise  objectionable,  might  as  well 
bo  claimed  to  involve  "public  interest"  as  this  one. 

It  is  true  that  there  may  be  a  distinction  between  ordinary 
stock  corporations  and  corjwrations  like  life  insurance  companies 
or  savings  banks,  which  are  of  a  more  public  chanwter  and  some- 
what under  the  protection  of  the  State  and  departments  created 
therefor;  still,  I  am  convinced  that  there  is  no  such  "public  inter- 
est "  as  requir-es  my  action,  for  the  present  at  least. 
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Third.  My  attention  is  called  to  the  letter  of  Mr.  McCall,  and  I 
am  asked  to  act  under  the  provisions  of  chapter  400  of  the  Laws 
of  1890.  That  act  provides  that  "  no  order,  judgment  or  decree 
providing  for  a.n  accounting,  restraining  or  interfering  with  the 
prosecution  of  the  business  of  any  domestic  cor])oration  «  *  * 
shall  be  made  otherwise  than  on  the  application  of  the  Attorney- 
General."    *    «    * 

This  clearly  is  not  applicable. 

On  the  argument  before  me  it  wua  suggested  that  there  was 
ample  power  to  contest  the  question  by  the  company,  either  by 
an  action,  as  already  stated,  or,  if  the  parties  conld  agree,  by  a 
submission  of  an  agreed  case,  under  the  provisions  of  the  Code  of 
Civil  Procedure;  or  by  the  still  more  simple  process  of  the  com- 
pany resisting  and  contesting  an  action  for  his  pay,  if  brought 
by  Mr.  Beers. 

It  is  now  intimated  to  me  that  some  such  course  is  probably  to 
be  pursued ;  and  for  the  reasons  above  given  I  do  not  regard  it  as 
my  duty,  for  the  present  at  least,  tn  bring  the  action. 

S.  W.  ROSENDALE, 

A  t  torney-  General. 

Excise  Commissionerti  —  Licenses  hi/, 
A  biMird  of  excise  commissioners  may  grant  both  a  saloou,  ale  and  beer  license 
imd  a  storpkpt.'per's  license  to  the  same  jiereon.     Such  board  has  ng  power 
to  grant  a  storekeeper's  licenBe  to  a  druggist,  except  in  addition  to  a  drug- 
gist's license, 

Attoerkv-(tksekal'8  Office,  ) 

Albany,  May  T,  1892.  ) 

JoiiN  A.  Bkanpell,  Esq.,  Olean,  iV^,  Y. : 

Dear  Sir. —  Ja  reply  to  yourlettei'  of  the  sixth  instant,  addressed 
to  Hon,  Frank  Rice,  Secretary  of  State,  which  lias  been  referred 
to  me,  I  would  state  that  in  my  opinion,  it  is  within  the  power  of 
a  l>oard  of  excise  to  grant  both  a  siiloon,  ale  and  beer  license  and 
a  storekeeper's  license  to  the  same  jierson.  This  seems  to  be 
clearly  provided  for  by  section  19  of  the  new  Excise  Law  (chapter 
401,  Laws  of  1892). 

To  your  further  inquiry  I  would  state  that,  in  my  opinion,  the 
board  of  excise  has  no  power  to  grant  a  storekeeper's  license  to 
22 
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a  druggist  unless  the  licensee  has  also  issued  to  him  a  druggist's 
license. 

I  beg,  however,  especially  to  call  your  attention  to  section  11  of 
the  act,  and  suggest  that  you  take  the  advice  of  your  counsel,  as 
my  opinion  has  neither  the  weight  of  judicial  nor  official  authority. 
Vei'V  respectfully  yours. 

S.  W.  EOSENDALE, 

A  ttom  ey-Oeiiffrai'. 

Excise-  eotnmissioners  in  cities  —  £ond. 
EspiBe  commiBBiotierB  appointed  in  cities  prior  to  the  enactment  of  the  exci™ 
law  muBt  file  the  bond  required  thereby. 

Attoeney-Geneeal's  Ovfice,  ) 

Albany,  May  7,  1892.  f 
J.  E.  O'GoKMAN,  Esq.,  Osweyo,  N.  T.: 

Dear  Sir.  —  Your  communication  of  May  fifth  has  been 
received,  in  which  you  ask  whether,  in  my  opinion,  it  is  necessary 
for  commissioners  of  excise  appointed  in  cities  prior  to  the  pas- 
sage of  the  "  Excise  Law,"  and  whose  term  of  office  is  not 
abridged  by  that  act,  to  file  a  bond  required  by  section  seven  of 
the  act. 

In  my  opinion  it  is  not. 

Very  truly  yours. 

S.  W.  EOSENDALE, 

Attorney'  General. 

Excise  Late  —  Sale  of  liquor  in  vicinity  of  fair  grounds —  Questions 

involving  title  topuUic  office. 
The  Excise  Law  forbids  the  sale  of  liquor  at  any  time  within  200  yards  from  a 

fair  ground. 
The  Attorney-General  should  not  express  an  opinion  on  questions  affecting  the 
title  to  a  public  office, 

Attoksey-Genehal's   Office,  j 

Albany,  May  7,  1S92.  j 
Hon.  N.  S".  Stkanahan,  Fulton,  JV.  T. : 

My  Dear  Sir. —  Your  communication  of  May  third  has  been 

received,  in  which  you  ask  my  opinion  on  the  following  questions : 

First.  Whether  tlie  jjresent  Excise  Law  prohibits  the  sale  of 

liquor  on  the  grounds  or  premises  on  or  in  which  any  State, 
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county,  town  or  other  agricultural  or  hortieultui'al  fair  is  being 
held,  or  within  200  yards  of  such  grounds  at  all  times,  or  only 
during  such  time  as  sucli  fair  is  being  held. 

The  second  (question  is  whether,  under  the  facts  stated  in  the 
letter,  excise  commissioners  elected  prior  to  May  first,  having 
failed  to  take  and  fi,le  the  official  oath  within  the  time  required 
by  law,  it  would  be  a  sufficient  compliance  to  file  said  oath 
May  second. 

In  answer  to  your  first  question,  permit  me  to  say  that  in  my 
view  the  new  Excise  Law  prohibits  the  sale  of  liquor  upon  the 
grounds  mentioned  and  within  200  yards  thereof  at  all  times. 

As  to  the  second  question,  that  is  a  matter  affecting  the  title  to 
a  public  office,  and  in  the  event  that  any  question  should  subse 
quently  arise  in  relation  thereto,  this  department  may  be  called 
upon  to  take  action  in  reference  to  the  same,  and  therefore  I  do 
not  deem  it  proper  to  express  an  opinion  in  relation  thereto  at 
present. 

Yours  very  truly, 

S.  W.  ROSENDALE, 

Attorney-  General. 

Pension  monet/s  —  Taxation  of — Soldiers'  home. 
The  exemptioii  of  pension  monejB  from  taxation  extends  to  a  house  and  lot 
purchased  for  a  home  paid  for  out  of  the  proceeds  of  a  pension  certificate. 

Attorney -G-eneeal'b  Ocfice,  ) 

Albany,  May  9,  1892.  f 

Hon,  W.  A.  Wallace,  Asaiata/nt  Adjutcm^General,  G.  A.  R., 
Alltmy,  iV.  r.  .- 

Dear  Sir.  —  I  am  in  receipt  of  your  communication  dated  the 
seventh  instant,  inclosing  the  letter  of  A.  W.  Carr,  commander 
of  Post  494,  and  requesting  my  opinion  as  to  whether  there  is  any 
law  exempting  a  soldiers'  home,  purchased  entirely  by  pension 
money,  from  taxation. 

In  reply,  I  would  state  that  section  1393  of  the  Code  of  Civil 
Procedure  exempts  pensions  granted  by  the  United  States  or  a 
State  for  military  ornavalservicesfrom  taxation.  This  exemption 
has  been  held  by  our  Court  of  Appeals  to  extend  to  a  house  and 
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lot  for  a  home  paid  out  of  the  proceeds  of  a  pension  certificate. 
(Tates  County  National  Bank  v.  Carpenter,  119  N.  Y.,  550.) 

I  am  of  the  opinion  that  upon  the  authority  of  this  case,  a 
soldier's  liome  purchased  entirely  by  pension  money  would  be 
exempt  from  taxation  under  the  provision  of  the  code,  section 
above  quoted. 

Very  truly  yours. 

S.  W.EOSENDALE, 

Attorney-General. 


Electors  of  I*resident  and  Vice-President  of  the  United  States. 

ElectoiTS  of  President  and  Vice-Pre*ddent  of  the  United  Statee  must  be  of  age 

and  m\ist  not  hold  any  office  of  trust  or  profit  under  the  UniMd  States. 

Attokbey-General's  Office,  1 

Albany,  May  11,  1892.  I 

C  R.  DeTrbest,  Esq.,  Olerh  Deinoeratio  State  CoT/miittee,  Ass&mhby 
Chamber,  Albany,  If.  TT.: 

My  Dear  Sir.  —  Your  communication  of  May  ninth  duly 
received,  in  whicli  you  ask  me  "  to  have  the  statutes  examined 
■  regarding  the  qualifications  requisite  for  electors  of  the  national 
ticket  and  send  my  official  statement  as  to  what  they  are." 

In  answer  permit  me  to  call  your  attention  to  article  2,  section 
2  of  the  f'onstitution  of  the  United  States,  which  provides  that 
"  no  senator  or  representative  or  person  holding  an  oiSce  of  trust 
or  profit  under  the  United  States  shall  he  appointed  an  elector." 

See  also  section  3,  article  XIV,  United  States  Canstitution, 
This,  however,  I  think  is  not  material. 

By  seetioa  1,  article  I,  title  6,  chapter  5,  part  1,   Revised  * 
Statutes   of  New   York    (page   396,   8th    ed,),   it  is   provided  : 
"No  person  shall  be  capable  of  holding  a  civil  office  who,  at  the 
time  of  his  election  or  appointment,  shall  not  have  attained  the 
age  of  21  years,  and  who  shall  not  then  be  a  citizen  of  this  State." 

My  attention  has  not  been  called  to  any  other  provision  of  the 
federal  or  State  constitutions  or  any  other  statute  of  this  State, 
defining  tJie  qualifications  of  a  presidential  elector. 
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A  public  office  is  defined  to  be  "  a  public  situation  or  employ- 
ment conferred  by  the  appointment  of  government  and  entbraceB 
the  ideas  of  tenure,  duration,  emoluments  and  duties,"  (U.  S.  v. 
Hartweli,  fi  Wallace,  385  ;  Auffmordt  v.  Hedden,  137  U.  S.,  327 ; 
People  V.  Duane,  121  N.  Y.,  375.) 

As  to  who  may  properly  be  included  within  the  language  "  or 
person  holding  an   office   of  trust  or  profit  ■  under   the   United 
>  States  government,"  that  must  be  determined  by  the  facts  and 
[  circumstances  surrounding  a  particular  case,  as  it  arises. 
Yery  truly  yours. 

S.  W.  K08ENDALE, 

Attorney-  General. 


I  Oc^itai  puniskineni —  When  wjlicted — Form  of — Number  of 
executions. 

\  Capital  puniahment  ia  inflicted  in  this  State  Tor  munler  in  the  first  degree  only. 
The  form  of  capital  puiiiBhment  adopted  in  this  State  is  electrocution.  Eight 
etootrocutions  have  occurred  from  January  1,  1899,  to  May  11,  1893. 

Attoknev-Genekai.'s  Offiok,  j 

Albany,  May  11,  1892.  ) 

Hon.  (Tames  G.  Blaise,  Secretary  of  State,  Washington,  D.  G. : 

Dear  Sir. —  Your  eommunioation  of  the  second  instant  to  His 
f.  Excellency  the  Governor  of  this  State  has  been  referred  to  me. 

In  reply,  I  have  the  honor  to  state  that  the  only  crime  which, 
according  to  the  legislation  of  the  State  of  New  York,  calls  for 
the  imposition  of  capital  punishment,  is  murder  in  the  first 
degree.     This  crime  is  tlius  defined  by  our  Penal  Code  : 

"  The  killing  of  a  human  being,  unless  it  is  excusable  or  justili- 
f.-ftble,  is  murder  in  the  first  degree,  when  committed,  either 

"From  a  deliberate  and  premeditated  design  to  effect  the 
I  cteath  of  the  person  killed  or  of  another  ;  or 

"By  an  act  imminently  dangerous  to  others,  and  evincing  a 
depraved  mind,  regai-dless  of  human  life,  although  without  a 
preoneditated  design  to  effect  the  death  of  any  individual;  or, 
without  a  design  to  effect  deatli,  by  a  person  engaged  in  the  com- 
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mission  of  or  in  an  attempt  to  commit  a  felony,  either  upon  or 
affecting  the  person  killed  or  otherwise ;  or 

'■  When  perpetrated  in  committing  the  crime  of  arson  in  the 
first  degree."     (Sec.  183.) 

The  form  of  capital  punishment  now  in  vogue  in  this  State  is 
electrocution.  Since  the  adoption  of  this  mode  of  inflicting  the 
death  penalty,  January  1,  1889,  there  have  been  eight  convicts 
executed  in  this  State.  Previous  to  that  date  the  death  penalty 
was  inflicted  by  hanging  in  the  respective  counties  of  the  State. 
As  to  the  number  of  such  executions,  I  am  unable  to  inform  you, 
for  the  reason  that  no  recoi'd  thereof  has  been  kept  in  any  State 
department. 

Tours  respectfully. 

S.  W.  ROSENDALE, 

A  Uomey-  Oeneral. 

Cornell  Univenity  ■ —  J^ee  students  at  —  Assembly  districts. 
The  free  students  at  Coniell  University  shall  be  chosen  from  the  Assembly 
iliati-ictH  as  divided  pursuant  to  Apportionment  Act  of  1893. 

Attoeney-Gkneral's  Offick,  ) 

Ai-iJAMY,  May  17,  1S93.  ( 

Hon.  James  F.  Oeookek,  Supei-inteTident  of  Public  Instruction : 

Dear  Sir.—  I  am  in  receipt  of  your  letter  of  the  thirteenth 
instant,  requesting  my  opinion  concerning  your,  duty  under  the 
provisions  of  chapter  291,  Laws  of  1887,  and  the  effect  to  be  given 
to  chapter  397,  Laws  of  1892,  in  connection  therewith. 

In  reply,  I  beg  leave  to  state : 

Tlie  statutes  of  this  State  have  made  provision  for  the  recep- 
tion of  students  at  Cornefl  University  free  of  any  tuition  fee  to 
the  number  of  one  each  year  from  each  Assembly  district,  to  be 
selected  in  the  manner  provided  for  in  the  act.  (Chap.  291, 
Laws  1887.) 

Chapter  397,  Laws  of  1892,  entitled  "  An  act  to  organize  the 
Senate  districts,  and  for  the  apportionment  of  the  members  of 
Assembly  of  this  SUite,"  was  passed  by  the  Legislature  April  26, 
1892,  and  haji  received  the  approval  of  the  Governor. 

This  aot  was  passed  par«uant  to  the  requirements  cf  sections  4 
and  6  of  »rt'i '  f  the  ('       ''lution  nf  the  State,  and  provides 
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that  in  counties  which,  by  the  provisions  of  the  act  are  entitled 
to  more  than  one  member  of  Assembly,  the  supervisors  shall 
meet  on  the  third  Tuesday  of  July  next  (except  in  the  city  and 
county  of  New  York,  and  in  said  city  and  county  the  board  of 
aldermen  of  said  city),  and  proceed  to  divide  the  respective 
counties  into  so  many  Assembly  districts  as  they  are  entitled  to 
members  of  Assembly  under  the  act  mentioned. 

The  act  also  provides  that  it  shall  take  effect  immediately. 

The  provision  of  tlie  statute  in  reference  to  the  division  of 
counties  entitled  to  more  than  one  member  of  Assembly  is  sub- 
stantially the  requirement  of  the  Constitution. 

As  to  counties  of  the  State  that  are  entitled  to  but  one  member 
of  Assembly  under  the  act  of  1892,  I  am  of  opinion  that  the 
Assembly  districts  are,  by  operation  of  the  Laws  of  1892,  desig- 
nated, a.nd  that  the  selection  of  students  under  the  act  of  188T 
should  be  made  in  such  counties  from  the  Assembly  districts  as 
defined  by  the  act  of  1892. 

In  comities  where  the  Assembly  districts  exceed  one,  and  are 
not  yet  designated,  the  selection  of  students,  under  the  act  of 
1887,  should  be  made  from  the  Assembly  districts  as  they  are 
now  designated  until  such  time  as  the  districts  shall  have  been 
changed  aa  required  by  law. 

Very  truly  yours. 

S.  "W.  ROSENDALE, 

Attoi'ney-  General. 

Goinmissio tiers  of  the  Land    Office  —  Permission  to  work  gold  a,nd 

silver  mines. 
The  Commissioners  of  the  I-and  Office  can  grant  permission  to  work  gold  and 
silver  tninea  only  on  landa  belonging  to  the  people  of  the  State.     Where 
such  consent  is  given,  it  should  be  in  the  form  of  a  resolution  and  not  a 
patent. 

Attorney- General's  Office,  i 

Albany,  Mai/  20,  1892.  j 
y  the  Oommiissioners  of  Die  Land  Office : 

In  the  matter  of  the  petition  of  Matthew  F.  Deyo  for  a  patent 
'anting  to  him  the  right  and  easement  to  enter  upon  and  break 
>  certain  lands  for  the  purpose  of  working  gold  and  silver  mines 
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thereon,  which  was  referred  to  me,  I  have  the  honor  to  make  the 
following  re|Kjrt : 

It  appears  from  the  petition  and  papers  filed  that  prior  to 
August  21,  1884,  the  petitioner  discovered  certain  gold  and  silver 
mines  in  tlie  towns  of  Shawangunk,  Wawarsing,  Rochester  and 
Gardiner,  in  the  countj'  of  Ulster.  The  said  mines,  su  claimed 
by  the  applicant,  extend  over  a  large  area  of  country,  as  appears 
by  the  map,  of  about  sixteen  miles  in  length  and  about  nuie 
miles  in  width.  The  said  petitioner  alleges  that  he  filed  his 
notice  of  discovery  of  said  mines  with  tlie  Secretary  o:  State  as 
required  by  Jaw,  The  statute  under  which  your  honorable 
board  has  authority  to  take  action  in  this  matter  is  title  11  of 
chapter  9  of  part  1  of  the  Revised  Statutes,  as  amended  by 
chapter  411  of  the  Laws  of  1890,  which  provides,  in  section  7, 
that  before  a  ])erson,  discovering  gold  or  silver  mines,  shall  have 
a  right  to  enter  on  or  break  up  the  land  belonging  to  the  people 
of  the  State  or  to  work  any  mine  in  such  lands,  it  is  necessary  to 
obtain  the  cfinsent  of  the  Commissioners  of  the  Land  03ice. 

It  does  not  appear  from  any  allegation  of  the  petitioner  that 
any  portion  of  tUe  lands  described  is  the  property  of  tlie  |>eople 
of  the  State.  Furthermore,  the  statute  does  not  appear  to 
authorize  the  issuance  of  a  patent,  but  only  provides  for  the 
granting  of  the  consent  of  the  Commissioners  of  the  Land  Office, 
which  lias  ordinarily  and,  I  believe,  properly  been  granted  in 
the  form  of  a  resolution. 

For  the  reasons  stated,  and  without  considering  the  propriety 
of   granting  privileges  so  unusual  in   their   extent,  which   is   a 
matter  lying  more   properly   in   your  own   discretion,  ^  would 
recommend  that  the  prayer  of  the  petitioner  be  denied. 
Respectfully  submitted. 

S.  "W.  ROSENDALE, 

A  ttomey-  General. 
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PoS-tax  —  Veterans. 
Veterans  of  tha  late  war  are  not  exempted  from  i>oU-tax. 

Attokney-Gehkkal's  Office,  ) 

AniAwr,  May  23,  1892.  f 
S.  O.  Stoddard,  Esq.,  Commander  Post  525,  Copenhagen,  JV.  T. : 

Dbak  Sir.—  Your  communication  of  May  twenty-first  has  been 
received,  in  which  you  ask :  "  Is  there  any  law  exempting 
vetei-ans  of  the  war  of  the  rebellion  from  })iill-tax  * " 

In  answer  permit  to  say  that  my  attention  has  not  been  called 
to  any  law  exempting  soldiers  of  the  rebellion  from  the  tax  to 
which  you  refer. 

The  general  statutory  provisions  relating  to  the  subject  as  to 
when  tax  may  be  enforced  and  what  property  may  be  taken  to 
satisfy  it,  you  will  find  at  page  982  (sec.  4,  subd.  9),  seventh 
edition,  llevised  Statutes;  also,  sections  l;390  and  1393,  Code  of 
Civil  Procedure. 

Very  truly  yours. 

S.  "W.  ROSENDALE, 

Attorney-General. 

Inheritance  Tax  Law  —  Legacies  i/S500. 
Legaties  of  $50)  are  subject  to  the  "inheritance  tax." 

Attokney  General's  Office,  i 

Albany,  May  23,  1892.  f 
Hon.  Carey  E.  Davie,  Surrogate,  Sala/nuinca,  W.  Y.  : 

My  Dear  Sir. —  Your  communication  of  the  t^venty-tirst 
instant,  addressed  to  Hon.  Frank  Itice,  Secretary  of  State,  has 
been  referred  to  this  department  for  answer,  in  which  you  state 
that  questions  are  frequently  raised  before  yon  in  regard  to  the 
Collateral  Inheritance  and  Succession  Tax  La.^v  ;  and  that  in  several 
instances,  in  estates  now  pending  before  you,  legacies  of  $500 
each  are  made;  and  the  question  is,  whetlier  a.  legacy  or  bequest 
of  just  that  amount  and  not  to  any  of  thi;  persons  excepted  by 
the  statute,  is  subject  to  the  five  per  cent  tax  ;  that  the  point 
raised  is  that  the  legacies  do  not  become  due  and  payable  until 
tix   months  a.fter  the  death  of  the  testator,  ;ind  for  that  length  ol 
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time  are  not  entitled  to  interest,  and  for  that  n';i.son  the  actual 
present  value  of  tl^e  legacy  is  a  little  less  than  %■'>>  >i  k 

In  answer,  pennit  me  to  say  that,  in  my  Tiew,  under  the  law 
as  it  existed  prior  to  the  passa^  of  cliapter  399,  i^aivs  of  1892,  as 
well  as  under  the  new  act,  a  legacy  of  the  kind  vefeiTeil  to  is 
subject  to  the  tax  mentioned. 

Very  truly  yours. 

S.  W.  KOSENDALE, 

AUanief/-Ge)ieral. 


Pre.iUhntial  elector  —  Member  of  Legislatiire. 
A  preeidential  elector  is  eligible  to  the  oflSce  of  member  of  tlip  Lfgislature. 

ATTORNBy-GrENEEAL'H    OFFICE,  i 

Albany,  May  27,  1S92.  f 
Hon.  Thomas  Fineqan,  Haverstraw,  N.  Y. : 

My  Dear  Sir.  —  Tour  communication  of  May  twenty-sixth  has 
been  received,  in  which  you  ask  whether  you  would  be  eligibfe  to 
the  Legislature  by  reason  of  your  being  a  presidential  elector. 

I  call  your  attention  to  article  2,  section  2  of  the  (.Constitution 
of  the  United  States,  which  provides :  "  No  senator  or  representa- 
tive or  person  holding  an  office  of  trust  or  profit  under  the  United 
States  shall  lie  ;i.p3ointed  an.  elector ;"  also  to  section  8,  article  3 
of  the  Coii^li  lilt  inn  of  this  State,  which  provides  tluit  "No  person 
shaJl  be  eligible  to  the  Legislature  who,  at  tlie  time  of  his 
election  is,  or  within  100  days  previous  thereto,  has  been  a 
member  of  Congress,  a  civil  or  military  officer  under  the  United 
States  or  any  officer  under  any  city  government,  otc." 

My  attention  has  not  been  called  to  any  provisitMi  of  either 
the  federal  or  State  Constitution  or  to  aily  law  that  makes  you 
ineligible  to  the  office  to  which  you  refer  because  of  your  being  a 
presidential  elector.  The  Legislature  is  in  any  event  the  judge  of 
the  qualifications  of  its  own  members. 

Tours  very  truly. 

S.  "W.  ROSENDALE, 

AUorney-  Geiieral. 
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Lif.  bridge.    West  Troy  -  -  WaUr  mains  for  operation  of. 
"Water  main*  for  operation  of  lift  bridge  at  West  Troy  should  be  fumiahed  by 
the  State. 

Attoe2TEY-G-bnesal'8  Office,  [ 

Albany,  May  28,  1892.  ) 

Hon.  EowiED  Hannan,  Sxtpermtendent  of  Pvhlic  Works  : 

Dear  Sir, —  I  am  in  receipt  of  your  latter  of  the  twenty-eighth 
instant,  requestingmy  opinion  as  to  who  should  pay  f  orconstracting 
the  water  pipe  from  the  water  main  in  the  village  of  "West  Troy  to 
the  bridge  in  course  of  construction  at  Nineteenth  street  in  said 
Tillage  ;  and  in  reply  thereto  I  beg  leave  to  state  that  the  con- 
struction cf  the  bridge  was  provided  for  by  chapter  239  of  the 
Laws  of  1S91,  and  that  law  contemplated  the  construction  of  the 
bridge  by  the  State,  and  after  the  same  should  be  completed  that 
it  sliould  be  operated  under  the  direction  of  the  superintendent 
at  the  expense  of  the  town  of  "Watervliet, 

The  expense  of  providing  means  of  conveying  water  to  be  used 
as  a  power  for  operating  the  bridge,  in  my  judgment,  was  a  part 
of  the  necessary  expense  of  the  construction  of  the  bridge ;  and 
the  act  contemplating  that  the  operation  shouldbe  at  the  expense 
of  the  town  specified  that  such  expense  should  commence  when 
the  bridge  is  completed. 

I  am,  therefore,  of  the  opinion  that  the  State  should  provide 
the  necessary  water  mains  for  the  operation  of  the  bridge. 
Tours  very  truly. 

S.  "W.  ROSEKDALE, 

A  tlarney-  General, 
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Quo  warranto —  To  test  title  to  office  —  Failure  to  fie  oath  of  excise 

commissioner. 
The  Attorney-General  will  not  commence  a  quo  warranto  action  to  try  title  to 

ul1ic«  in  a,  doubtful  case  where  the  same  can  not  be  determined  by  Court 

of  Appeals  before  expiration  of  official  term. 
Quere.  ae  lo  whether  the  failure  by  a  penon  elected  excise  commisHioiiiL'r  to  file 

the  Btatutorj  oath  in  tlie  time  required,  vacatee  the  office  ipso  factu, 

BEFORE  THE  ATTORNEY-GENERAL. 

Ix  THE  Matter  of  the  Application  of  William  L.  Town  to  the 

Attoenet-Gfjjebal  to  Commerce  an  Action  in  the  XAiiruE 
or  A  Quo  Wakbanto  Aoainst  Jukden  E.  Se£LEY,  Claiming  to 
Hold  the  Office  of  Oommissionee  of  Excise  of  the  Town 
OF  Geanville,  N.  T. 

Memorandum. 

The  facts  of  this  application,  as  admitted  by  the  parties,  are 
that  petitioner  was,  on  the  9th  day  of  February,  1892,  cicctoil 
coiiimiasioner  of  excise  of  the  town  of  Granville  for  the  trnn  of 
one  year. 

On  or  about  the  eleventh  day  of  February,  1892,  he  was  notified 
of  bis  election  by  the  town  clerk ;  on  the  thirteenth  he  filed  in 
the  oitice  of  the  town  clerk  his  acceptance  of  the  office  and  his 
oath  as  to  the  amount  of  his  expenses;  on  the  fifteenth  he  liled 
the  constitutional  oath  of  office,  and  the  nineteenth  he  filod  his 
bond,  approved  by  the  supervisor.  He  did  not  file  thi'  oath 
requirt'd  by  chapter  163  of  the  Laws  of  1890,  to  the  effect  tliat  he 
was  not  interested  in  the  liquor  traffic,  until  the  second  day  oi'  May, 
1893,  at  which  time  he  took  the  last-mentioned  oath  and  filed  the 
same  with  the  town  clerk. 

On  the  last-mentioned  day,  and  subsequent  to  the  filing  of  this 
oatli,  the  town  board  held  a  meeting,  took  the  evidence  of 
witnesses  and  decided  that  inasmuch  as  the  petitioner  hat!  failed 
to  qualify  or  to  take  the  oath  required  by  chapter  163  of  the 
Laws  of  1890,  within  the  time  required  by  law,  that  a  vacancy 
existed  in  the  office,  and  said  board  appointed  Jurden  E.  Seeley 
to  fill  the  vacancy. 

The  petitioner  now  requests  the  Attorney-General  to  comnience 
an  action  against  Seeley  under  the  provisions  of  section  1948  et  seq.,. 
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of  the  Code  of  Civil  Procedure,  ousting  and  expelling  liim  from 
said  office  and  directing  that  he  pay  a  fine  not  exceeding  $2)000 
therefor. 

It  further  appears  that  the  board  of  excise  of  said  town  has 
already  met  and  transacted  its  business  for  the  current  year,  and 
that  the  consideration  and  granting  of  Jicenses  for  this  year  has 
already  taken  place. 

It  was  weU  settled  prior  to  the  passage  of  the  "  Town  Law " 
(chapter  5(59  of  the  Laws  of  1892),  by  a  long  line  of  decisions, 
that  under  the  provisions  of  the  Eevised  Statutes,  part  1,  chapter 
11,  title  H,  article  2,  a  failure  to  take  an  oath  of  office  or  to  file  an 
official  bond  did  not  ipso  facto  vacate  the  office,  but  was  only  a 
proper  ground  for  a  proceeding  to  vacate,  and  that  until  such* 
proceeding,  the  incumbent  was  entitled  to  hold  the  office,  and 
furthermore,  he  might  file  the  requisite  oath  at  any  time  prior  to 
ouster  and  thereby  perfect  his  title  to  the  office. 

In  one  of  the  later  of  these  decisions  (Cronin  v,  Stoddard,  97 
N.  Y.,  271),  the  Court  of  Appeals  held  that  where  the  Legislature 
intended  that  a  vacancy  should  be  created  ipso  factOy  it  used 
language  to  that  eflEect,  and  referred  as  an  example  to  chapter  180 
of  the  Laws  of  1875,  sections  4  and  5.  In  the  latter  of  these 
sections  quoted  by  the  court  it  is  provided :  "  In  case  of  any 
vacancy  occurring  in  the  board  of  town  auditors,  by  the  death  or 
removal  from  the  town  of  any  or  either  of  such  auditors  or  by  his 
neglect  or  refusal  to  accept  such  office,  the  supervisor  of  the  town 
'in  which  such  vacancy  occurs  may  appoint  some  suitable  and 
competent  person  to  fill  such  vacancy  until  the  next  annual  town 
meeting  thereafter." 

In  People  ex  rel.  Kelly  v.  Common  Council  of  Brooklyn  {77  N.  Y., 
503),  where  the  statute  (Laws  of  1873,  chap.  863,  tit.  2,  §  5)  pro- 
vided that  in  case  an  alderman  should  be  elected  to  and  accept 
any  other  public  office  that  "his  office  as  such  alderman  shall 
immediatrsly  become  vacant,"  the  court  held  that  on  tlie  happening 
of  tlie  event  specified  in  the  statute  the  office  became  vacant 
immediately,  and  no  legal  proceeding  was  necessary  to  determine 
the  title. 

From  an  examination  of  these  and  other  authorities  on  this 
subject,  it  wiU  be  seen  that  the  courts  have  uniformly  maintained 
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that  where  a  statute  by  its  terms  specified  that  on  the  t 
or  non-occurrence  of  a  certain  event,  the  office  became  "  va<;ant," 
then  the  statute  was  self-executing,  and  the  office  could  be  filled 
without  any  proceeding  to  oust  the  previous  incumbent ;  but  in 
the  absence  of  any  such  explicit  provision  in  the  law,  a  failure  to 
comply  with  its  terms  did  not  of  itself  create  a  vacancy,  but  only 
constituted  a  ground  for  jiroceedings  against  the  delinquent. 
There  was  in  the  provisions  of  the  law  (K.  S.,  supra),  concerning 
the  effect  of  the  failure  of  town  officers  to  file  official  oa.ths  and 
bonds,  no  language  of  sufiicient  force  or  strength  to  make  the 
statute  self-executing,  and  the  courts  accordingly  held,  as  before 
_indicated,  that  proceedings  of  ouster  were  necessary  in  order  to 
produce  a  vacancy  in  the  office. 

By  tlie  enactment  of  the  "Town  Law"  (chap.  569, Laws  of  1892) 
a  very  different  provision  of  law  became  operative.  Section  51  of 
that  statute  provided  that  an  omission  to  take  a  required  oath  by 
a  person  elected  to  a  town  office  "  within  the  time  required  l)y  law  " 
"shall  be  deemed  a  refusal  to  serve,  OTtd  the  office  may  le  fitted  as 
in  a  case  of  vacancy P 

This  is  a  new  provision  of  law  and  places  the  rights  of  the 
parties  in  an  entirely  different  position  from  that  in  which  they 
would  have  stood  under  the  old  law  and  the  decisions  of  the 
courts  thereupon. 

Section  65  of  the  "  To^vn  Law  "  prescribes  the  manner  of  tilling 
vacancies  by  the  town  board,  and  section  51,  above  cited,  states  that 
where  there  is  a  failure  to  lileanoathin  the  time  required  bylaw, 
the  office  may  be  filled  as  in  case  of  a  vacancy.  The  language  of 
the  sections,  as  taken  together,  are  very  clear  and  explicit,  and  any 
construction  preventing  the  town  board  from  action  would  be  to 
some  extent  in  conflict  witJi  the  express  wording  of  the  statute. 

In  view  of  the  foregoing,  there  is  much  to  favor  the  view  that 
the  town  board  acted  regularly  in  filling  the  office.  Conceding 
for  the  sake  of  the  arguincmt,  however,  that  there  may  be  some 
doubt  on  the  question,  it  is  contrary  to  the  contemplation  of  the 
law  and  the  practice  of  this  office  to  commence  an  action  in  the 
nature  of  a  quo  warranto  except  for  the  purpose  of  serving  some 
public  interest,  (.ffeapplication  of  Poucher,  report  of  Attorney- 
General  for  1890,  pp.  175,  ITS). 
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From  the  papers  submitted  hj  the  petitioner,  it  seems  that  no 
public  interest  will  be  a^Ivanced  by  the  commeuoemeut  of  the 
action.  It  appears  from  these  papers  that  in  February,  1892,  the 
petitioner  was  elected  for  the  term  of  one  year  only ;  it  further 
appears  that  the  duties  of  the  board  of  excise  for  this  year  have 
been  already  discharged  and  "the  consideration  and  granting  of 
licenses  for  the  year  1892  has  already  been  accomplished."  In 
this  condition  of  affairs,  any  action  is  entirely  unnecessary,  as  it  can 
prevent  no  action  by  Seeley  and  can  give  no  beneiit  to  Town. 
Its  only  purpose  would  be  to  determine  an  abstract  question  of  who 
was  right  and  who  was  wrong,  and  the  time  of  the  courts  should 
not  be  occupied  in  the  tliscussion  of  such  cases,  a.s  tley  can  result 
in  no  practical  result  or  benefit. 

Furthermore,  it  is  apparent  from  the  designations  of  terms  of 
courts  and  time  of  making  uj)  calendars  that  no  decision  coijld 
be  reached  in  the  Court  of  Appeals  prior  to  the  conclusion 
of  the  official  term  concerning  which  the  dispute  has  arisen, 
and  if  of  importance  enough  to  justify  the  beginning  of 
an  action,  it  should  be  taken  to  the  court  of  last  resort.  The 
case  will  meet  with  the  result  that  other  similar  cases  have  met 
with  in  the  Court  of  Apjieals,  and  be  dismissed  from  considers- 
tion,  for  the  court  will  not  decide  mere  abstract  propositions. 
(Peo.  ex  rel.  Geer  v.  Common  Coimcil  of  Troy,  82  N.  Y,,  575,  and 
oaae  cited). 

This  eluiiinales  from  the  case  the  last  reason  that  could  be  urged 
for  the  commencement  of  the  action  by  the  people  of  the  State, 
to  wit,  to  obtain  an  authoritative  decision  on  a  disputed  question 
of  statutory  construction  and  of  general  interest. 

For  the  reasons  therefore,  that,  hi  my  opinion,  the  right  of  the 
petitioner  to  the  relief  desired  is  very  doubtful ;  that  no  practical 
result  could  be  obtained  by  the  action  if  commenced,  and  that  the 
.question  of  statutory  construction  would  not  be  decided  by  the 
court  of  last  resort,  the  petition  should  be  denied. 

S.  W.  ROSENDALE, 

AUoniei/-Ge7i,craI. 

Ai.iiANY,  Jime,  1S92. 


Repobt  of  the  Attorney-General. 

Ballot  Reform  Lavs — Town  approprialio^ia  —  BaUotsfor. 
Tlie  ' '  Ballot  Reform  Law  "  doea  not  apply  to  town  meetiiigB  beld  for  voting  on 
proposed  iippropniitionB. 
B  for  audi  jnectines  should  be  furnished  by  town  clerk. 

Attornet-Generai.'s  Office,  ) 

Albamt,  June  2,  1892.  \ 
Charles  P.  Stevkns,  Esq.,  Town  Clerk^  CoUsviUe,  N.  Y.: 

Dear  Sir. —  In  reply  to  your  letter  of  inquiry  of  the  tliirty- 
first  ultimo,  I  would  state  that,  as  the  Ballot  Eeform  Law  is 
applicable  ouly  to  the  election  of  public  officers,  its  provisions 
do  not  apjily  to  tJie  case  of  a  special  town  meeting,  held  for  the 
purjjose  of  voting  for  an  appropriation,  and,  therefore,  in  my 
opinion,  it  is  neither  necessary  to  use  the  booths  nor  to  h;ive  the 
ballots  numbered. 

Chapter  341  of  the  Laws  of  1890,  to  which  you  refer,  is  in  the 
nature  of  an  ainoiulment  to  chapter  122,  Laws  of  1883,  which 
was  repealed  by  t  lie  General  Town  Law,  chapter  569,  Laws  of 
1890.  In  the  latLer  law,  it  is  provided  in  section  3i  that  the 
town  clerk  "shall  prepare  and  have  at  the  town  meeting  a 
sufficient  number  of  printed  ballots,  both  for  and  against  the 
question  to  be  votod  upon,  for  the  use  of  the  electors."  . 

Very  truly  yours. 

S.  W.  ROSENDALE, 

j-General. 


'■WPB 


u  U'iiHxl  land  should  be  against  the  farm  as  real  estate  and 
not  agtiiiist  thi>  uv\ner  tu  peraonalty. 

Attorney-General' 8  Office,  ) 

Albany,  June  7,  1892.  I 
To  the  Assesmrs  t\f  Marion,  Wayne  covnty,  N^.  Y. : 

Gentlemen. —  '^'oiir  communication  of  the  fourth  instant  has 
been  received,  in  which  you  ask :  Can  i)arties  who  have  sold 
farms  heretofore  >in  contract,  now  having  annulled  said  contracts 
and  given  leases  U<v  term  of  years,  subject  to  annual  payjuent  as 
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rent  or  otherwise,  with  interest  and  taxes  to  be  paid  by  the 
jjurchasers,  escape  assessment?  Can  the  lessor  escape  on  the 
amount  ol'  purchase  money  to  be  paid  by  having  the  farm 
assessed  direct  to  him  ? 

In  answer,  I  beg  to  state :  If,  by  the  terms  of  tiie  contract,  the 
relation  of  landlord  and  tenant  exists  between  the  parties,  or  if 
the  owner  is  to  pay  the  taxes  upon  the  farm  as  a  part  of  the 
contract,  the  assessment  must  be  against  the  farm  as  real  estate 
and  not  against  the  owner  for  personal  property. 

To  maiie  a  correct  answer  it  would  be  necessary  to  examine 
carefully  the  terms  of  the  contract,  and  I  would  suggest  that  you 
submit  the  question  to  local  counsel  and  be  guided  by  his  advice. 
Very  respectfully  yours. 

S.  W.  EOSENDALE, 

Attorney'  Gen  eral. 


-issets  of  cleccdetit  —  Deposits  in  bank  —  Inheritance  Tax  Law. 

bank  are  included  in  the  term  "  aBseta,"  within  the  meaning  of  the 
Inheritance  Tax  Law,  prohibiting  the  delirery  of  the  assets  of  a  decedent  to 
his  representatives  without  notice  to  county  treasurer  or  comptroller. 

Attorney-(ieneeal's  OpFioii:,  ) 

Albany,  Ju?ie  8,  1892.  j' 
Hon.    Chakles    JI.   Pkeston,   Superintendent    of  l/i€     Banking 
Department. 

Dear  Sir. —  Your  communication  of  the  lirst  instant,  enclosing 
circular  issued  by  the  county  treasurer  of  Kings  county,  and 
also  letter  of  0.  S.  Richardson,  secretary  of  The  Nassau  Trust 
Company,  dated  May  22,  1892,  has  been  received,  in  which  the 
opinion  of  this  department  is  requested  upon  the  question 
whether  section  9,  chapter  399,  Laws  of  1892,  applies  to  book 
aecounts  of  decedents  in  banks  and  trust  companies  ;  also,  if  it 
applies  to  book  accounts  of  executors  and  administrators  opened 
in  such  institutions  since  the  passage  of  said  act. 

The  portion  of  section  9  of  the  above  act  to  which  yon  refer  reads 
as  follows  :  "  No  safe  deposit  company,  bank  or  other  institutions, 
Dorson  or  [)ersons  holding  securities  or  assets  of  a  decedent,  shall 
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deliver  or  transfer  the  same  to  the  executors  or  administrators  or 
legal  representatives  of  said  decedent,  unless  notice  of  the  time 
and  place  of  such  intended  transfer  be  served  upon  the  county 
treasurer  or  comptroller,  at  least  live  days  prior  to  said  transfer." 

In  my  opinion,  any  balance  due  decedents  on  bank  accounts, 
in  bank  and  trust  companies,  is  included  in  the  term  "assets,"  as 
used  in  the  statute  above  quoted.  The  term  "assets"  as  now 
understood,  signilies  everything  which  can  be  made  available  for 
the  payment  of  debts,  whether  belonging  to  the  estate  of  a 
deceased  person  or  the  et^tate  of  an  insolvent. 

"  Assets  in  probate  la\\'  is  property  of  a  decedent  available  for 
the  piiyinent  of  debts  and  legacies."     {Black's  Law  Dictionary.) 

In  my  opinion,  balances  due  upon  such  accounts  should  not  be 
turned  over  to  the  representatives,  without  notice  being  given  to 
the  county  treasurer  or  comptroller,  as  required  by  said  act. 

It  is  my  opinion  that,  so  far  as  the  book  accounts  of  moneys 
actually  depositetl  by  executors  and  administrators  are  concerned, 
the  notice  is  not  required. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

A  Uofn  ey-GeneraZ. 

Records,  burned  —  Reascertainment  of  highieaya. 
Where  the  recorilB  of  a  town  have  been  destroyed  by  fire,  the  liighwaj^  thereof 
maybe  ascertained,  ilescribed  and  recorded  as  provided  by  chapter  483, 
LaWB  of  \«m.  or  t-hiipter  .'.08,  Laws  of  1890. 

Attorney-General's  OfFicE,  i 

Albany,  June  8,  1892.  \ 

J.  J.  Jackson-,  Esq.,  Town  Clerk,  Qilloa,  N.  Y. : 

My  Dear  Sir. —  Your  communication  of  the  sixth  instant,  in 
which  you  ask  whether  it  is  necessary  for  your  town  —  the  town 
records  having  recently  been  destroyed  by  lire  —  to  make  an  actual 
survey  of  each  road  district,  or  will  some  other  description  answer 
the  purpose,  and,  also,  whether  it  is  necessary  to  apply  to  the 
board  of  supervisors  for  authority  to  make  a  survey  under  the 
act  of  1875,  is  received. 
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In  answer,  yoa  can  proceed  under  subdivision  11,  section  1,  of 
chapter  482,  Laws  of  1885,  or  under  subdivision  2,  chapter  568, 
Laws  of  1890,  to  ascertain  and  describe  the  highways  in  your 
town  and  make  a  record  of  the  same  in  the  town  clerk's  office. 
Chapter  668,  Laws  1890,  does  not  repeal  the  statute  of  1885. 
Very  truly  y  GUI's, 

S.  W.  EOSENDALE, 

Attomey-OeneraL 


Preaidential  electors  —  Manner  of  choosi?iff. 
R^aidential  electors  must  he.  t-hosen  by  Tote  of  the  people  until  otherwiae  pro- 
vided by  law. 

Attobnet-General's  Office,  i 

AiBANY,  Jmie  8,  1892.  f 

MoRBis  Einstein,  Esq.,  280  Broadway,  Nmo  York  isity : 

My  Dear  Sir. —  Your  comiuunication  of  the  third  instant, 
addressed  to  Hon.  Eoswell  P.  Flower,  Governor,  has  been  referred 
to  this  Department  for  reply,  in  which  you  ask:  Has  the  Legisla- 
ture of  the  State  of  New  York  the  right  to  choose  the  electora  of 
the  President  of  the  Uuiteil  States  without  first  submitting  to  an 
eleotion  by  the  people  individually  ? 

By  subdivision  2,  section  1,  article  II  of  the  Oonstitntion  of 
t3ie  United  States,  it  is  provided  :  "  Each  state  shall  appoint,  in 
such  manner  as  the  legislature  thereof  may  direct,  a  number  of 
electors  equal  to  the  whole  number  of  senators  and  representar 
tives  to  which  the  state  may  be  entitled  in  the  congress ;  but  no 
senator  or  representative  or  person  holding  an  office  of  trust  or 
profit  under  the  United  States,  shall  be  appointed  an  elector." 

In  this  State  the  Legislature  has  provided  the  manner  in  which 
the  electors  shall  be  elected,  and  until  this  method  is  lawfully 
changed,  the  electors  must  be  elected  in  the  manner  now  provided 
by  law. 

Very  truly  yours. 

S.  \V.  ROSENDALE, 

Attorney~6e  iieral. 
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Notaries  public — Fkes  of — Powers  of — Seal  of. 
Fees  of  notaries  public  stated.     Notaries  public  have  same  pmvpr  to  ti 
ilavite  and  acknowledgments  ae  justices  of  the  peace  o. 
ileefls.    A  seal  need  not  be  used  by  notaries  public. 

Attorney-General's  Offjck,  ) 

Albany,  J-une  8,  1892.  I 
P.  H.  Christie,  Esq.,  Di^uraing  Officer,  JJ.  S.  Oeoloyical  Survey, 
Cl<yve,  iT.  r.  ; 
Dear  Sir. —  Your  communication  of  May  30, 18^2,  addressed  to 
tlie  Honorable  the  Comptroller  of  the  State  of  Xew  York,  has 
been  referred  to  this  department  for  reply. 

You  ask  what  are  the  fees  allowed  by  the  laws  ol'  this  State 
to  notaries  for  administering  oaths,  etc. 

Por  administering  an  oath  or  affirmation  and  t'ertifying  the 
same,  when  required,  except  where  another  fee  is  sjiecially  pre- 
scribed by  statute,  twelve  cents ;  for  taking  and  certifying  an 
acknowledgment  or  proof  of  the  execution  of  a  written  instru- 
ment, by  one  person,  twenty-five  cents;  by  each  additional 
person,  twelve  cents ;  for  swearing  each  witness  thereto,  six 
cents.    (Code  Civil  Procedure,  see.  3298.) 

The  fee  allowed  magistrates  for  an  affidavit  is  ten  cents.  The 
notaries  now  have  the  same  power  to  take  affidavits  and  certify 
tlie  same  and  to  take  and  certify  the  acknowledgmi'iit  and  proof 
of  deeds,  etc.,  in  all  cases  where  justices  of  the  jjoaco  or  com- 
missioners of  deeds  may  now  take  and  certify  the  same.  This  a 
notary  may  do  without  a  seal,  under  chapter  360,  Laws  1859. 
Very  truly  yours. 

S.  W.  ROSEKDALE, 

A  ttorney-  Oeneral. 

X>eposit3  in  savings  banks  —  Taxation  of 
Dir'po^ite  in  savings  banks  must  be  assessed  against  the  deposit<ir. 

Attorney-General's  Offk-k,  ) 

Albany,  June  1],  1892.  i 
L,  P.  MosHEK,  Esq.,  Collamer,  JV.  Y.: 

My  Dear  Sir.—  In  answer  to  your  communication  of  June 
eighth,  in  which  you  ask  whether  savings  banks  deposits  are 
exempt  from  taxation,  and  also,  "  if  a  man  receives  $2,000  as 


"^ 
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pension  money,  and  uses  it,  togetlier  with  other  moneys,  in  the 
erection  of  two  or  more  houses  in  a  village,  at  what  rate  and 
what  are  his  rights  of  exemption  t " 

It  was  Jield  by  my  predecessor  May  16,  1890,  that  moneys 
deposited  in  savings  banks  by  residents  of  a  town  are  taxable  to 
the  depositor  or  owner  thereof.  My  attention  has  not  been 
called  to 'any  change  in  the  law  upon  this  subject,  since  the 
above  date. 

With  reference  to  the  exemption  of  pension  money,  T  call  your 
attention  to  section  139S  of  the  Code  of  Civil  Procedure,  and  the 
case  of  Yates  County  National  Bank  v.  Carpenter  (119  N.  Y.,  551)), 
Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney-  General. 


Forelijn  corporations — A.ction  to  dissolve. 
A  corporation  organized  under  the  laws  of  a  slater  Stat«in  conformity  thereto, 

will  be  recogni/ed  here  as  a  legal  corporation. 
An  action  will  not  be  brought  to  dissolve  said  corporation  on  the  ground  that 

ite  organization  in  another  State  wtus  merely  for  the  purpose  of  evading 

comphance  witii  the  laws  governing  the  organization  of  corporations  in 

this  State. 

BEFORE  THE  ATTORNEY-GENERAL. 

In  the  Matter  of  the  Petition  of  Maky  A.  MaoGrotty  to  the 
Attoeney-Ge.vekal  to  Commence  Action  against  the  Heidkl- 
BEKG  Compound  Oxtoen  Company. 

Memora/nduTii . 

This  is  an  application  by  a  stockholder  of  the  Heidelberg 
Compound  Oxygen  Company  to  me  to  commence  an  action  in  the 
nature  of  a  quo  warranto  against  the  corporation. 

This  company  assumes  to  be  organized  under  the  laws  of 
New  Jersey,  by  virtue  of  having  iUed  the  required  certificate 
February  2i,  1891. 

It  has  been  recently  held  by  the  (?ourt  of  Apjieals  in 
Demarest  v.  Flack  (138  N.  Y.,  205),  that  if  a  foreign  corporation 
is  legally  incorporated  and  entitled  to  recognition  in  the  courts  of 
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the  State  where  it  was  organized,  it  is  entitled  to  recognition  and 
protection  in  the  tribunals  of  this  State. 

Section  1948  of  the  Code  of  Civil  Procedure,  under  which  I 
am  requested  to  act,  allows  the  maintenance  of  such  action 
"  against  one  or  more  persons  who  act  a^  a  corporation,  within 
the  State,  without  being  duly  incorporated  ;  or  exercise  within  the 
State  any  corporate  rights,  privileges  or  franchises  not  gTanted  to 
them  by  the  law  of  the  State." 

In  the  light  of  the  decision  in  Demarest  v.  Flack,  supra,  it  will 
be  seen  that  the  only  question  to  be  considered  is  whether  or  not 
the  pretended  corporation  is  legally  organized  under  the  laws  of 
New  Jersey. 

The  law  of  that  State,  governing  the  incorporation  of  com- 
panies, provides  that  the  certificates  of  incorporation  shall  set 
forth: 

1.  The  name  of  the  company. 

2.  Its  place  of  business  within  the  State  and  the  object  for 
which  it  is  formed. 

3.  The  amount  of  its  capital  stock  and  shares. 

4.  Names  and  residences  of  stockholders  and  number  of  shares 
held  by  each. 

5.  The  dates  of  commencement  and  termination  of  the  com- 
pany, not  exceeding  fifty  years. 

The  certificate  must  be  acknowledged  or  proved  and  recorded 
in  the  county  where  the  principal  office  of  the  company  is 
situated,  and  after  being  so  recorded  shall  be  filed  in  the  office  of 
the  Secretary  of  State.    {Kerr's  Business  Corporations,  sec.  385.) 

An  examination  of  the  certificate  of  the  Heidelberg  company 
shows  that  all  of  these  requirements  of  the  statute  have  been 
strictly  complied  with. 

The  statute  of  that  State  further  provides  that  upon  the 
making,  recording  and  fihng  of  the  certificates  as  specified,  the 
company  shall  become  a  legal  corporation.    (Id.,  sec.  388.) 

The  company  having  complied  with  such  requirements  of  the 
New  Jersey  law  as  are  essential  to  give  it  a  corporate  existence, 
it  is  entitled  to  exercise  its  powers  as  such  corporation  in  this 
State. 
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TliH  right  to  commence  in  this  State  an  action  against  a  cor- 
porati'iia  duly  organized,  for  its  misdeeds  committed  or  insolvency 
incurred  after  its  legal  organization,  is'coniined  by  the  statute  to 
cor|iorations  "  created  by  or  under  the  laws  of  this  State."  (Code 
Civ.  Pro.,  sec.  1785.) 

Whatever  cause  of  action  may  exist  against  this  company 
demanding  its  dissolution  should  be  tested  in  the  courts  of  the 
State  under  the  laws  of  which  it  was  created  and  now  exists. 
So  long  as  it  is  tolerated  and  recognized  as  a  duly  organized  and 
existing  corporation  by  the  laws  of  a  sister  State,  the  principlps 
of  interstate  comity  compel  its  recognition  and  treatment  as  such 
in  this  State. 

In  view  of  the  foregoing  the  petition  is  denied. 

S.  W.  liOSEKDALE, 

Attorney-  Genercd. 

Aluany,  Jiins  16,  1S92. 


Boards  of  health  —  Powers  of—  Directions  of  State  hoard. 
Local  hoards  of  health  liave  power  to  carry  into  effect  the  directions  of  the 
State  Board  of  Health  without  order  of  compulsion  from  the  Governor  of 
the  Stfite. 

Attorney-General's  Offiok.  ) 

Albamt,  Jime  15,  1893,  I 
To  His  Excellency  Honorable  Robwell  P.  Flower,  Governor  of 
the  Si-ate  of  New  Tofk  : 
Sir. — I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  the  seventh  instant,  accompanying  a  report 
made  to  you  by  the  State  Board  of  Health,  relating  to  alleged 
nuisances  in  the  city  of  Yonkers,  and  requesting  my  opinion  upon 
the  question  whether  the  local  authorities  of  that  city  have  not 
already  power  to  compel  the  abatement  of  the  nuisance  in  the 
manner  indicated  by  the  State  Board  of  Health,  without  the 
necessity  of  an  order  of  compulsion  by  the  Executive. 

Section  8  of  chapter  322  of  the  Laws  of  1880  provides  that 
when  the  report  made  by  the  State  Board  of  Health,  in  a  case  of 
the  character  referred  to,  is  approved  by  the  Governor  and  filed  in 
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the  office  of  the  Secretary  of  State,  the  Governor  may  declare 
the  conditions  found  by  the  said  report  to  exist,  and  to  he  public 
nuisances,  and  order  them  to  be  changed  as  he  shall  direct,  or 
abated  and  removed. 

As  to  whether  this  authority  should  be  exercised  (assuming 
the  conditioas  to  be  as  reported)  or  whether  the  local  authorities 
possess  tlie  power  to  abate  the  nuisance  and  make  the  changes 
recommended  by  the  State  Board  of  Health,  may  be  determined 
by  a  reference  to  the  following  statutes : 

Section  1  of  chapter  370  of  the  Laws  of  1885,  entitled,  "An 
act  for  the  preservation  of  the  public  health,"  passed  J[ay  12, 
1885,  makf^s  it  the  duty  of  the  common  council,  "upon  the  nomi- 
nation of  the  mayor  of  every  city  in  the  State,  excepting  the 
cities  of  Saw  York,  Buffalo,  Albany,  Yonkers  and  Ei-ooklyn, 
which  are  hereby  excepted  from  the  operation  of  this  act,  to 
appoint  a  l>oard  of  health  for  said  city,"  specifying  the  manner 
of  appointment. 

Section  -J  of  said  act  provides  for  the  formation  of  boards  of 
health  in  the  several  towns  in  the  State. 

Section  '.i  of  said  act,  as  subsequently  amended,  provides  that : 
"  The  seviL'ial  boards  of  health  now  organized  in  any  city,  village 
or  town  ill  this  State  (except  in  the  cities  of  New  York,  Erook- 
lyn  and  Ihiffalo),  and  the  several  boards  of  health  cojistituted 
under  this  act  shall  have  power,  and  it  shall  be  their  duty,  among 
other  things,  to  meet  at  stated  intervals,  in  their  respective  cities, 
villages  and  towns;  also,  whenever  the  State  Board  of  Health, 
or  the  president  and  secretary  thereof  shall,  by  notice  to  the  pre- 
siding ofliter  of  any  city,  village  or  town  board  of  health,  request 
liim  to  convene  such  board  to  take  certain  definite  proceedings 
upon  niiittora  concerning  which  the  said  State  Board  of  Health, 
or  its  president  and  secretary,  shall  be  satisfied  that  the  motion 
recommended  by  them  is  necessary  for  the  public  good,  and  is 
witliin  till'  jurisdiction  of  such  board  of  health.  Any  willful 
violation  of  any  lawful  instruction  of  said  State  Board  of 
HealtJi  shall  be  a  misdemeanor.'" 

The  local  boards  have  the  right  to  prescribe  the  powers  and 
duties  of  the  local  health  oflicer,  who  shall  act  as  an  executive 
officer  of  the  board ;  to  direct  him  from  time  to  time  in  the  ])er- 
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formance  of  bis  duties ;  and  they  have  the  right,  under  tliis  sec- 
tion, "  to  make  orders  and  regulations,  in  their  discretion,  for  the 
suppression  and  removal  of  nuisances,  and  all  such  other  orders 
and  regulations  as  they  shall  think  necessary  for  the  preservation 
of  the  public  health,"  and  toeuterupon  anyplace  or  premises  where 
conditions  dangerous  to  th^  public  health  are  known  or  believed 
to  exist,*  for  the  purpose  of  inspecting,  and  also  "  to  receive  and 
examine  into  the  nature  of  complaints  made  by  any  of  the  inhab- 
itants concerning  causes  of  danger  or  injury  to  the  public  health 
within   the   limits   of    his  jurisdiction."     Subdivision   6   of   the 
same    section     confei's     the    power    and     makes    it    the    duty 
I  of  boards  of  health  "  to  publish  from  time  to  time  all  such  orders 
'   Mid  regulations  of  general  obligation  as  they  shall  have  made,  in 
BUOh  manner  as  to  secure  early  and  fuU  publicity  thereto,  and  to 
L  make,  without  publication  thereof,   such  orders  and  regulations 
I  in  special  and  individual  case.s,  not  of  general  application,  as  they 
L  may  see  fit,  concerning  the  suppre.a8ion  and  removal" of  nuisances, 
1  aad  concerning  aU  other  matters  in  their  judgment  detrimental 
I  to  the  public  health,  and  to  serve  copies  thereof  upon  any  occu- 
I  pant  or  occupants  of  any  premises  whereon  any  such  nuisance  or 
other  matters  aforesaid  shall  exist,  or  by  posting  the  same  in  some 
conspicuousplaceon  such  premises."   The  power  of  boards  of  health 
to  impose  penalties  and  maintain  actions  is  declared  in  division 
ft  aa    follows:     "To  impose   penalties    for  the  violation  of   or 
*  noncompliance  with  their  oi-ders  and  regulations,  and  to  main- 
tain actions  in  any  court  of  competent  jurisdiction,  to  collect  such 
penalties,  not  exceeding  $100  in  any  one  case,  or  to  restrain  by 
iajonotion  such  violations,  or  otherwise  to  enforce  such  orders  and 
'  r^ulations,"      (See  case  of  Gould  et  al.  v.  City  of  Eochester,  105 
Jf.  T.,  50,  51.) 

And  by  subdivision  7  of  said  sedtion  the  board  has  the 
l^ht  to  issue  warrants  to  any  constable  or  police  of  their  respec- 
tive cities,  villages  and  towns,  to  apprehend  and  remove  such  per- 
'aons  as  can  not  otherxvise  be  subjected  to  the  orders  and  regula- 
taons  by  them  adopted ;  and,  whenever  it  shall  be  necessary  to 
'-'do  so,  to  issue  their  warrant  to  the  sheriff  of  their  respective 
counties  to  bring  to  their  aid  the  power  of  the  county ;  all  which 
25 
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warrants  shall  be  forthwith  executed  by  the  officers  to  whom 
they  shall  be  directed,  who  shall  possess  the  like  powers  and  be 
subject  to  the  like  duties  in  the  execution  thereof  as  if  the  same 
had  been  duly  issued  out  of  any  court  of  record  in  this  State. 

And  section  4  provides  that  "  every  person  who  shall  will- 
fully violate  or  refuse  to  obey  any  order  or  regulation  made  a,nd 
published  by  the  board  of  health  of  any  city,  village  'or  town 
in  this  State,  or  any  order  made  and  served,  or  posted  as  afore- 
said shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof,  shall  be  subject  to  fine  and  imprisonment  or  both,  in  the 
discretion  of  the  court,  such  fine  not  to  exceed  $1,000,  nor 
stich  imprisonment  six  months,  and  in  any  case  of  non- 
compliance with  any  order  or  regulation  which  shall 
have  been  served  or  posted,  as  provided  in  subdivision  6  of 
section  3  of  this  act,  the  said  board  or  its  servants  or  employes 
may  lawfully  enter  upon  any  premises  to  which  such  ortler  or 
regulation  relates,  and  suppress  or  remove  the  nuisance  or  other 
matters  in  the  judgment  of  said  board  detrimental  to  the  public 
health,  mentioned  in  auch  order  or  regulation,  and  any  other 
nuisance  or  matter  of  the  description  aforesaid  found  there 
existing." 

If  it  is  claimed  that  the  city  of  Yonkers  is  excepted  from  the 
provisions  of  chapter  270,  Laws  of  1885,  it  then  becomes  neces- 
sary to  see  what  authority  is  given  by  law  to  local  authorities  for 
the  preservation  of  health  and  the  abatement  of  nuisances. 

The  city  of  Yonkers  was  incorporated  under  chapter  860,  Laws 
of  1872,  and  by  section  1,  title  9,  of  that  act,  the  common  council 
were  constituted  a  board  of  health  for  that  city.  The  mayor  was 
made  president,  and  the  city  clerk  secretary  of  such  board,  and 
authority  was  given  to  appoint  a  competent  physician  and  sur- 
geon health  officer  ;  and  such  board  of  health  was  authorized  to 
do  all  things  meet  and  necessary  to  protect  the  lives  and  health 
of  the  citizens  and  sojourners  in  said  city.  "The  said  board  of 
health  is  hereby  declared  to  be  organized  in  accordance  with 
the  provisions  of  the  Revised  Statutes  of  the  State  of  New  York." 

Section  2  provides:  "Theboardof  health  shall  have  all  tliepowers 
and  be  subject  to  the  duties  prescribed  in  the  act  entitled  '  An 
act  for  the  preservation  of  the  public  health,'  passed  April  10 
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1850,  and  the  acts  amendatory  thereof,  except  the  election  of  the 
president." 

The  act  of  1885  is  substantially  a  re-enactment  of  the  pro- 
visions of  the  act  of  1850  and  amendments  thereto. 

By  subdivision  41,  section  6,  title  7,  chapter  35,  Laws  of  IBTS, 
the  Legislature  gave  to  the  common  council  of  the  city  of 
ToTikers  power  to  compel  the  owner  or  owners  of  any  lot  *  *  * 
"  to  excavate,  fence,  drain  or  fill  in  the  same,  in  suc)i  manner  and 
at  such  time,  and  under  such  penalties  and  conditions  as  the  said 
common  council  shall,  by  ordinance,  require,  at  the  expense  of 
the  owners  thereof." 

Sect  on  2  of  title  10  is  a  re-enactment  of  section  2  of  title  lu 
of  the  act  of  1872,'and  by  chapter  579  of  the  Laws  of  1875,  the 
common  council  of  the  city  of  Yonkers  were  given  authority  to 
construct  the  necessary  sewers  for  the  city  of  Yonkers,  and  finally, 
by  title  9,  chapter  184  of  the  Laws  of  1887,  the  Legislature 
declared  that  the  mayor,  supervisor,  president  of  the  common 
council,  president  of  the  hoard  of  water  commissioners,  president 
of  the  board  of  police,  and  the  health  officer,  should  be  the 
board  of  health  for  the  city  of  Yonkers;  and  this  board,  among 
other  things,  was  given  power  "  to  inspect,  regulate  and  compel 
the  proper  alteration  and  rebuilding,  construction  and  keeping 
clean,  of  cess-pools,  vaults,  drains,  basins,  water  conduits,  and 
other  constructions  affecting  the  public  health,  to  compel  all  prem- 
ises to  be  connected  with  the  public  sewers,  and  to  compel  the 
abatement,  disuse  and  removal  of  vaults,  drains,  basins,  water 
conduits  and  cess-pools ;  to  cause  any  vault  or  cess-pool  to  be 
cleaned  or  emptied,  and  to  suppress,  abate  and  remove  any  public 
nuisance,  detrimental  to  the  public  health,  and  in  addition  to  other 
remedies  which  it  may  possess  by  law,  the  board  of  health  is 
hereby  empowered  to  issue  its  warrant,  whenever  necessary,  to 
the  sheriff  of  the  county  of  Westchester,  or  to  any  pofice- 
ma.n  of  the  city,  authorizing  and  commanding  him  to  forth- 
with supjji-ess,  abate  and  remove  such  public  nuisance  ;  *  *  * 
to  do  all  things  meet  and  necessary  to  protect  the  lives  and  health 
of  all  persons  in  the  city,  in  all  sanitary  matters ;  and  in  addition 
to  the  powers  herein  expressly  granted,  to  have  and  exercise  all  the 
jowers  now  or  at  any  time  hereafter  conferred  upon  boards  of 
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health  in  cities  by  any  general  law,"  and  the  law  further  confers 
upon  the  said  board  the  power  to  "  establish,  make,  publish,ordain, 
amend  and  repeal  any  sanitary  code,  and  aU  such  articles,  by-laws, 
rules,  regulations  and  orders  as  may  be  necessary  to  carry  into 
effect  the  powers  of  said  board ; "  and  may  impose  penalties  for 
violations,  and  the  right  of  action  to  recover  the  same,  and  may 
have  injunction  restraining  violations  of  the  rules,  etc.,  of  said 
^,  board ;  and  under  said  act  the  board  of  health  has  full  power  to 

f  do  and  require  to  be  done  all  things  necessary  for  the  protection  , 

^  of  health  and  the  abatement  of  nuisances. 

-'  By  chapter  557,  Laws  of  1886,  section  2  of  title  7  of  chapter 

LT  184  of  the  Laws  of  1881  was  amended,  giving  the  common  council 

full  power  to  construct,  enlarge  and  repair  sewers,  and  to  take 
property,  rights  and  easements  therefor,  providing:  "Whenever 
the  board  of  health  shall  determine  that  it  is  necessary  for  the 
protection  of  the  public  health  that  any  sewer  should  be  con- 
structed, extended,  enlarged  or  repaired,  and  shall  so  certify  to 
the  common  council,  the  common  council  shall  immediately  cause 
the  same  to  be  done ;  provided,  however,  that  the  eonimon  council 
may  appeal  to  the  State  Board  of  Health  from  any  such  deter- 
mination." In  this  appeal  the  affirmance  or  modification  by  the 
State  board  shall  be  final  and  conclusive. 

This  provision  was  again  re-enacted  in  chapter  465,  Laws  of 
1890,  giving  the  common  council  exclusive  power,  under  the 
restrictions  contained  in  said  act,  to  make  such  improvements  in 
the  streets,  avenues,  and  public  squares  and  parks,  bridges,  cul- 
verts, drains  and  sewers,  and  to  make  such  other  improvements 
in  and  to  such  streets,  avenues  and  squares  as  the  public  wants- 
and  conveniences  may  require  ;  and  in  connection  therewith,  to 
carry  out  such  directions  as  the  local  board  of  health  may  deem 
necessary  for  the  protection  of  the  public  health. 

From  the  magnitude  of  the  interests  involved  in  this  matter, 
both  private  and  public,  I  deemed  it  proper  to  refer  to  these 
statutes  from  which  (both  those  of  general  and  local  character) 
it  is  apparent  that  the  local  authorities  of  the  city  of  Yonkers 
have  ample  power  to  do  everything  requisite  for  the  protection 
of  the  public  health  in  that  city,  with  the  right,  through  the  aid 
of  the  courts,  to  compel  obedience  to  all  rules,  regulations  and 
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ordinances  adopted  by  them,  relating  to  the  subject,  with  the 
power  also  to  abate  all  nuisances,  and  restrain  the  commission  of 
acts  which  are  injurious  to  the  public  health  ;  and  it  is  my  opinion 
that  they  have  full  power  to  abate  the  nuisances  without  the 
necessity  of  an  order  of  compulsion  by  the  Executive. 
Very  respectfully  yours. 

S.  W.  ROSENDALE, 

A  tioi'nm/-  General: 


As'/him  for    fn-iane    Criminals   at  Matteairan — Cohfinement  in,  by 

order  of  court. 
Ineane  criminals  maj  be  confined  in  Hie  State  Aaylum  at   Miitteawan  by  order 
ut  a.  Supreme  Court  judge. 

Attoknet-Genebal's  Office,  ( 

Albant-,  June\t>,  1S92.  * 
To  the  State  Gammimion  in  Lunacy  : 

I  am  in  receipt  of  a  letter  from  your  department  asking  for  my 
opinion  as  to  the  power  to  transfer  persons  confined  in  the  State 
hospitals  for  the  insane  upon  commitments  in  criminal  cases,  to 
the  State  Asylum  for  Insane  Criminals  at  Hatteawan,  and  in. 
reply  thereto,  beg  leave  to  state : 

The  act  of  18s4,  chapter  516,  provided  that  any  person  con- 
fined in  any  State  lunatic  asylum  upon  a  criminal  charge,  or  by 
order  of  any  court  or  other  competent  authority,  who  at  the 
time  of  such  commitment  or  confinement  was  under  conviction 
for  a  crime,  or  who  had  been  tried  and  acquitted  thereof  on  the 
ground  of  insanity,  might,  by  the  order  of  a  justice  of  the 
Supreme  Court,  upon  the  application  of  any  superintendent  of  an 
asylum,  be  transferred  to  the  State  Asylum  for  Insane  Criminals 
at  Auburn, 

C'bapter  130,  Laws  of  1858,  entitled  "An  act  to  organize  the 
State  Lunatic  Asylum  for  Insane  Criminals,"  was  the  first 
statute  enacted  with  reference  to  the  establishment  of  an  asylum 
for  insane  convicts.  That  act  provided  in  substance  that  the 
building  then  in  course  of  erection  on  the  prison  grounds  at 
Auburn  should  be  known  and  designated  as  the  State  Lunatic 
Asyhim  for  Insane  Convicts. 
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Provision  was  also  made  for  the  supervision  of  the  institution 
by  the  inspectors  of  State  prisons,  and  the  transfer  to  said  asylum 
of  any  insane  couyict  from  the  various  prisons,  there  to  be  confined 
so  long  as  he  should  continue  insane,  unless  in  case  of  ttie  expira- 
tion of  the  term  for  which  the  convict  was  sentenc*><l,  and  in  such 
cases  a  discharge  was  to  be  granted  only  upon  the  conditions 
specified  in  the  statute. 

By  chapter  895  of  the  Laws  of  1869  the  name  of  the  institu- 
tion was  changed  to  the  State  Asylum  for  Insane'Criminals  at 
Auburn,  and  the  same  act  made  provision  for  the  commitment  of 
criminals  acquitted  upon  trial,  upon  the  ground  of  insanity  in 
certain  cases,  to  one  of  the  State  lunatic  asylums  or  to  the  State 
Lunatic  Asylum  for  Insane  Criminals  at  Auburn,  ar;  well  as  for 
the  removal  of  convicts  from  the  State  asylums  to  the  State 
Asylum  for  Insane  Criminals, 

The  various  statutes  referred  to  were  consolidated  Into  chapter 
446,  Laws  of  1874  ;  and  the  State  Asylum  for  Insiuie  Criminals 
was  recognized  by  that  name  alone,  as  well  as  by  the  name  of 
the  State  Asylum  for  Insane  Criminals  at  Aubmn.  (Sec.  23, 
title  1 ;  sees.  5,  9,  10,  14 ;  title  8.) 

Chapter  289,  Laws  of  1884,  section  1,  provided  :  "  Tlie  build- 
ing erected  at  Auburn  for  an  asylum  shall  be  known  as  the 
State  Asylum  for  Insane  Criminals."  Various  sections  of  the 
same  act  designated  the  institution  Asylum  for  Insane  Criminals. 
(Sees.  8,  9,  11,  12.) 

Chapter  343,  Laws  of  1887, was  "An  act  to  pi'ovide  for  the 
appointment  of  an  additional  assistant  physiciiiTi  !it  the  State 
Asylum  for  Insane  Criminals." 

The  appropriations  made  for  several  years  ]i:ist  have  been 
designated  for  "The  Asylum  for  Insane  Criminals."  (Laws 
1887,  chap.   195,  p.  220;  Laws  1888,  chap.  269.  ]i.  465;  Taws 

1889,  chap.    570,  p.    781;  Laws   1889,  chap.  569,   [).  770;  Laws 

1890,  chap.  84,  p.  245;  Laws  1891,  chap.  144,  p.  ::i22.)  While 
by  the  laws  of  the  present  year,  1892,  the  ap}iio]>riation  was 
made  for  the  State  Asylum  for  Insane  Criminals  aX  Matteawan, 
and  the  Legislature  did  not  make  provision  for  the  maintenance 
of  the  institution  at  Auburn,  which  has,  in  fact,  been  abandoned, 
and  the  inmates  and  officers  transferred  to  Matteawan. 


Rb»>bt  ot  thb  ArroiUifBr-GENBBAi.. 


199 


I  have  cited  the  varioHS  provisions  above  to  show  that  the 
Legislature  intended  that  the  asylum  should  be  known  as  the 
"  State  Asyhim  for  Insane  Criminals,'"  and  has  recognized  the 
institution  at  Aubui-n  by  that  name,  and  that  it  was  not  con- 
sidered necessary  to  use  the  woi'ds,  "  The  State  Asylum  for  Insane 
Criminals,  at  Auburn,"  when  referring  to  the  institution. 

The  first  act  with  reference  to  the  asylum  at  Matteawan  was 
chapter  192,  Laws  1880,  which  provided  for  the  appointment  of 
commissioners  to  determine  as  to  the  best  method  of  noting  the 
demand  for  additional  accommodations  for,  and  the  expediency 
of,  procuring  suitable  farming  lands  for  the  industrial  occupation 
of  the  inmates  of  the  State  Asylum  for  Insane  Criminals. 

Chapter  545,  Laws  of  1887,  amended  the  act  of  1886,  by  pro- 
viding for  the  selection  and  purchase  of  a  site  and  the  erection  of 
suitable  buildings,  etc.,  and  empowering  the  commissioners 
appointed  under  the  act  of  1886  to  carry  that  provision  into 
effect. 

Chapter  45  of  the  Laws  of  1888,  made  an  appropriation  for 
the  expenses  of  construction  of  buildings,  etc.,  presumably  after 
a  site  had  been  purchased  at  Matteawan  by  the  commissioners 
appointed  under  the  earlier  statutes. 

Chapter  570,  Laws  of  1889,  page  786,  made  an  additional  appro- 
priation for  the  State  asylum  at  Matteawan,  which  was  con- 
structed under  the  statutes  referred  to ;  and  by  chapter  324  of 
the  Laws  of  the  same  year,  the  earlier  act  was  amended,  but  only 
with  reference  to  the  personnel  of  the  commission  appointed 
Q&der  the  earlier  statute. 

By  chapter  302,  Laws  of  1891,  page  597,  an  appropriation  was 
made  by  the  Legislature  to  be  expended  under  the  direction  of 
the  Superintendent  of  State  Prisons,  for  defraying  expenses  for 
the  transportation  of  inmates  from  Auburn  to  Matteawan,  as 
well  also  as  for  the  improvement  of  the  buildings  located  at 
Matteawan  ;  and  under  this  act  the  Superintendent  of  Prisons  has, 
as  I  understand  it,  transferred  all  of  the  inmates  from  the  asylum 
at  Aaburn  to  the  State  asylum  at  Matteawan. 

The  statute  of  1891,  providing  for  the  transfer  of  the  inmates 
from  Auburn  to  Matteawan,  and  for  their  maintenance  at  the 
latter  place,  and  the  omission  by  the  Legislature  to  appropriate 
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funds  for  the  building  at  Auburn,  may  be  construed  as  a  legis- 
lative declaration  that  the  "  State  Asylum  for  Insane  Criminals  " 
3  to  be  thereafter  located  at  Matteawan,  and  the  institution 
located  there  should  be  known  by  that  name. 

I  am  of  the  opinion  that  the  superintendent,  as  well  also  as  the 
State  Commissioners  in  Lunacy,  are  justiiied  in  holding  that  it 
was  the  intention  of  the  State  to  abandon  the  asylimi  buildings 
at  Auburn  as  a  State  asylum  for  insane  criminals. 

The  act  of  lf«84  contemplated  a  transfer  of  the  inmates  to  the 
State  asylum  from  the  local  insane  asylums  in  the  State.  The 
location  of  the  buildings,  whether  at  Auburn  or  Matteawan,  was 
not  of  the  essence  of  the  statute.  The  statute  might  have  been 
complied  with  had  the  words  "  at  Auburn  "  been  omitted. 

There  was  and  is  but  one  State  Asylum  for  Insane  Criminals 
recognized  as  such  by  the  State  of  New  York ;  and  in  my  opinion 
the  words  "  at  Auburn"  were  merely  descriptive  in  character,  to 
.distinguish  tlie  asylum  from  the  other  State  institutions  wherein 
the  same  convicts  might  have  been  confined. 

If  a  judge  of  the  Supreme  Court  should  make  an  order  direct- 
ing the  transfer  of  a  convict  from  a  local  asylum  to  the  Stat© 
Asylum  for  Insane  Criminals,  I  think  it  fair  to  presume  that  the 
superintendent  of  the  asylum  would  be  justified  in  delivering  the 
convict  to  the  authorities  of  the  institution  recognized  by  the 
State  as  the  State  Asylum  for  Insane  Criminals,  whether 
located  at  Auburn  or  Matteawan ;  and  that  the  authorities  at 
the  State  Asylum  for  Insane  Criminals  would  be  justified  in 
retaining  a  convict  so  delivered  to  the  institution  under  such  an 
order,  and  that  the  court  would  hold  that  the  omission  of  the 
words  "  at  Auburn  "  or  "  at  Matteawan "  would  not  vitiate  the 
oi-der  made  by  the  Supreme  Court  ;  but  that,  on  the  contrary, 
BHch  words  being  descriptive  merely,  the  omission  of  the  same  in 
an  owler  would  be  insufficient  to  justifiy  a  discharge  from 
imprisonment  under  a  habeas  corpus  proceeding. 

Thus,  it  has  been  decided  that  a  statute  that  provided  that 
"  the  real  estate  of  the  New  York  Hospital,  etc.j  shall  be  liable 
to  taxation,  etc., "  did  not  exempt  from  taxation  the  corporation 
known  as  "  the  Society  of  the  New  York  Hospital,"  which  had 
theretofore  by  an  act  of  the  Legislature  been  exempted  from 
taxation.  (People  ex  rel.  Davies  v.  Comr.  of  Taxes,  47  N.  Y.,  501. 
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The  right  to  detain  the  inmates  at  Matteawan  has  the  sanction 
of  legislative  action,  by  reason  of  the  appropriation  made  for  the 
transfer  of  the  inmates ;  and  the  statutes  have  also  declared  the 
institution  at  Matteawan  to  be  a  State  Asylum  for  Insane 
Criminals. 

My  opinion,  therefore,  is  that  an  order  made  by  a  Supreme 
Court  judge,  directing  the  transfer  of  a  convict  from  a  State 
hospital  for  the  insane  to  the  State  Asylum  for  Insane  Criminab, 
can  be  made  under  the  act  of  1SS4,  anri  the  convict  confined  and 
held  in  custody  by  the  authorities  at  the  State  Asylum  for  Insane 
Criminals  at  Matteawan. 

Yours  very  truly. 

S.  W.  ROSENDALE, 

A  ttomey-  General. 


Iiiaane  IJriminals  —  OoiiJinemeHl  of,  on  recovery. 
Criniinala,  on.  recovery  from  insanity  nxay  be  removed  from  tlie  State  Asylum 
for  Insane  Criminala  to  either  of  the  State  prisons, 

ATTORNBY-GENERAt's    OfFICK,  | 

Albanv,  Jtm^  lf>,  1899.  | 
Hon.  AcBTiN  Lathhop,  Superintendent  of  State  T'fisona  : 

Dear  Sir. —  I  am  in  receipt  of  your  communication  requesting 
my  opinion  as  to  your  power  to  transfer  prisoners  released  from 
the  State  Asylum  for  Insane  Criminals  to  the  various  prisons 
throughout  the  State,  instead  of  sending  all  convicts  discharged 
fiwm  the  asylum  to  the  State  prison  at  Auburn. 

In  reply  thereto,  I  beg  leave  to  say  :     The  provision  in  the  act 
.   of  1884  directing  the  transfer  of  convicts  from  the  Asylum  for 
Insane  Criminals  to  the  Auburn  prison,  was,  I  think,  embodied  in 
tiie  act  for  two  reasons. 

First.  Because  the  asylum  then  in  use  was  located  near  Auburn 
prison;  and 

Second.  Because  it  was  the  policy  of  the  Legislature  that, 
immediately  upon  the  recovery  of  a  convict,  he  should  no  longer 
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be  continued  in  the  asylum,  but  that  he  should  be  transferred  to 
the  prison,  there  to  be  treated  as  other  convicts  were,  and  to  per- 
form labor,  if  capacitated  to  do  so. 

I  do  not  think  it  is  the  policy  of  the  law  that  a  convict  incar- 
cerated in  the  Asylum  for  Insane  Criminals  at  Matteawan  must 
of  necessity  be  returned  to  Auburn  prison ;  but,  under  the  law, 
in  my  opinion,  you  have  the  right  to  transfer  an  inmate  of  the 
State  Asylum  for  Insane  Criminals  to  such  of  the  prisons  of  the 
State  as  you  desire. 

It  might  be  advisable  to  provide  in  the  order  of  transfer,  after 
reciting  the  recovery  of  the  inmate,  that  the  transfer  should  be  to 
the  prison  where  he  is  to  be  incarcerated,  from  the  prison  at 
Auburn. 

Tery  truly  yours. 

S.  W.  ROSENDALE, 

Aitometf'  General. 


Savings  banka. —  Deposits  in — Inheritance  tax. 
Depoeite  in  savings  banks  are  subject  to  the  Inheritaitce  Tax  Law. 

Attornky-Gbneeal's  Office,  i 

Albany,  June  16,  1892.  \ 

Charles  D.  Marshall,  Esq.,  234  Mavn  st/reet,  Buffalo,  Jf.  Y.  : 

Dear  Sir. —  Tour  communication  of  June  thirteenth  has  been 
received,  in  which  you  ask  whether,  in  my  opinion,  savings 
banks  are  included  in  section  9,  chapter  399,  Laws  1892,  relating 
to  taxable  transfer  of  property. 

In  my  opinion,  where  a  decedent  dies  having  money  deposited 
in  a  savings  bank  before  a  transfer  is  made  of  such  deposit  to 
the  executors  or  administrators,  the  notice  required  by  the  section 
referred  to  should  be  served  upon  the  county  treasurer  or 
comptroller,  as  required  by  said  act. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

y-Geiieral. 
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Veterans — Hightoay  tax. 
Bisabled  veterans  are  not  exempt  from  highway  tai, 

Attorney-General's  Office,  ) 

Albany,  June  16,  1892.  I 

WiLLLAM  II.  Hodges,  Esq.,  Olendale,  N.  T.: 

My  Dear  Sir. —  Yoar  communication  of  the  thirteenth  instant 
has  been  received  iQ  which  you  ask  whether  you  are  liable  to 
road  tax,  being  a  totally  disabled  soldier. 

It  was  held  by  my  predecessor  in  oiRce,  September  IT,  1890, 
that  the  law  exempting  soldiers  from  highway  tax  was  repealed. 
My  attention  has  not  been  called  to  any  law  now  exempting 
them  from  such  taxation. 

Very  truly  yours. 

S.  W,  EOSENDALE, 

A  ttorney-  General. 

Inswranoe  companies,  organization  of — Corporations,  formation  of , 
InBurauce  companies  can  not  organize  under  the  provisions  of  a  law  not  yet  in 

Attokney-Gkseeal's  Office,  i 

Albany,  June  16,  1892.  \ 

Nichols  &  Brown,  71  Sroadway,  Nmn  Ytyrh  oii/y : 

Gentlemen. —  Your  communication  of  the  fourteenth  instant 
has  been  received,  in  which  you  inquire  "  whether  au  insurance 
company  wishing  to  organize  under  the  law  of  1892,  which  does 
not  take  effect  until  October  first,  could  file  its  preHminary 
papers  now,  advertise,  subscribe  for  stock  and  take  other  pre- 
liminary steps  that  are  required  by  law,  previous   to  doing 


In  my  opinion  the  papers  referred  to  can  not  be  lawfully  filed 
until  the  law  takes  effect. 

Yours  very  truly. 

S.  W.  ROSENDALE, 

A  ttorney-  General. 


A 
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Lettere-patent — Surrender  of,  when  lost, 
Burrender  of  lost  letters-patent  may  be  accompliahed  by  the  execwtion  by  the 
patentee  of  a  writt^  eurrender. 

Attoeney-Genekal'b  Office,  i 

Albany,  May  31,  1892.  f 
To  i/«i  CoTnmisi^ioners  of  the  La/nd  Office : 

In  the  matter  of  the  application  of  The  Eockaway  Park 
Improvement  Company,  limited,  for  a  correctioQ  of  the  letters- 
patent  heretofore  issued  to  it  of  certain  lands  ander  water  at 
Eockaway  Beacli,  in  the  town  of  Hempstead,  in  the  county  of 
Queens,  which  was  referred  to  me,  I  have  the  honor  to  make  the 
following  report : 

Your  honomble  body,  by  resolution  adopted  February  25, 
1892,  decided  that  upon  surrender  and  cancellation  of  the  letters- 
patent  previously  issued  to  said  Thfe  Rockaway  Park  Improve- 
ment Company,  I^imited,  April  26,  1890,  that  new  letters-patent 
be  issued  without  any  limitation  or  restriction  other  than  a  state- 
ment that  said  grant  is  made  "  for  the  beneficial  enjoyment  of 
the  adjacent  owners"  according  to  the  provisions  of  law. 

It  now  appears  tha.t  the  original  letters-patent  issued  April  36, 
1890,  to  the  lands  in  question  have  been  lost  or  mislaid,  and 
are  therefore  not  susceptible  of  manual  surrender  or  actual 
cancellation. 

Tlie  petitioner,  however,  has  caused  to  be  executed  a  written 
surrender,  properly  signed,  sealed  and  executed,  of  all  its  rights 
under  the  patent  of  April  26,  1890,  from  and  after  the  date  of 
the  issuance  to  it  of  the  corrected  letters-patent  as  directed  by 
your  board.  This  surrender  is  herewith  submitted  and  hereby 
made  a  part  of  this  report. 

I  would  therefore  recommend,  under  the  circumstances,  that 
this  surrender  be  accepted  and  new  letters-patent  issue  of  the 
tenure  and  form  directed  by  your  resolution  of  February  25, 
1892  {proceedings  of  the  Commissioners  of  the  Land  Office,  1892, 
page  26). 

Respectfully  submitted. 

S.  W.  ROSENDALE, 

Attorney-  General. 
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SOS 


Board  of  health  —  Dunkirk. 
The  board  of  health  of  the  city  of  Dunkirk  is  bound  by  tlie  same  proTiaiona  of 
law  and  is  under  the  Buperviaory  control  of  the  Stat*  Board  of  Health  the 
same  as  other  local  boards  of  health. 


ATroKNEy-GENEKAI.'8    OfFIOE,  ) 

Albany,  June  17,  1892.  j 
Dr.  Lewis  Balch,  Secretary  State  Bowrd  of  Health,  Albany,  N.  Y.  : 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  the  31st  of  May,  1892,  inclosing  a  communica^ 
tion  from  the  mayor  of  Dunkirk,  dated  May  28,  1892,  in  which  he 
asks  if  chapter  39fl  of  the  Laws  of  1885,  title  30,  section  10  does 
not  show  that  the  act  of  1885,  chapter  270.  does  not  apply  to  the 
board  of  health  of  the  city  of  Dunkirk ;  and  you  state  in  your 
letter  that,  iuasinuch  as  this  matter  affects  the  completeness  of 
iibe  State's  system  of  registra.tion  of  vital  statistics,  you  desire  my 
official  opinion  in  the  matter. 

The  question  presented  is  an  important  one,  and  I  have  there- 
fore given  it  a  careful  examination. 

The  authority  and  jurisdiction  of  the  State  Board  of  Health  is 
general  over  tbe  whole  State,  except  so  far  as  that  general  juris- 
diction is  limited  by  special  legislation. 

Section  6  of  chapter  332,  Laws  of  1880,  provides  that  "the 
State  Board  of  Health  shall  have  cognizance  of  the  interests  of 
health  and  life  among  the  people  of  the  State.  They  shall  make 
inquiries  in  respect  to  the  cause  of  disease,  and  especially  of 
epidemics,  and  investigate  the  causes  of  mortality,  and  the  effects 
of  location  and  employment  and  other  conditions  upon  the  public 
health.  It  shall  be  the  duty  of  said  board  to  obtain,  collect  and 
preserve  such  information  relating  to  deaths,  diseases  and  health 
as  may  be  useful  in  the  discharge  of  its  duties  and  contribute  to 
the  promotion  of  the  healtli  or  security  of  life  in  the  State  of  New 
York ;  and  it  shall  be  the  duty  of  all  health  officers  in  the 
State  to  communicate  to  the  State  Board  of  Health  copies  of  all 
their  reports  and  publications,  and  also  such  sanitary  information 
as  may  be  useful." 

Section  7  provides :  "  It  shall  be  the  duty  of  the  State  Board  of 
Health  to  have  the  general  supervision  of  the  State  system  of  * 
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registration  of  births,  marriages  and  deaths,  and  the  registration 
of  prevalent  diseases.  Said  board  shall  prepare  the  necessary 
methods  and  forms  for  obtaining  and  preserving  such  records,  and 
to  insure  the  faithful  registration  of  the  same  in  the  several 
counties  and  In  the  central  bareau  of  vital  statistics  at  the  Capitol 
of  the  State." 

And  in  various  other  respects  the  State  Board  of  Health  have 
general  supervision  and  control  of  matters  relating  to  public 
health  and  the  collection  of  vital  statistics. 

The  various  local  boards  of  health  to  which  the  act,  chapter 
270  of  the  Laws  of  1875,  relates,  are  all  subject  to  this  geueral 
control  and  supervision  of  the  State  Board  of  Health,  unless  there 
IS  some  express  and  specific  exception. 

As  to  what  the  specific  duties  of  local  boards  of  health  ai'e,  it  is 
unnecessary  to  repeat  in  order  to  answer  the  question  presented. 

Section  3,  chapter  270,  Laws  of  1885,  provides  that  "the  several 
boards  of  health  now  organized  in  any  city,  village  or  town  in 
this  State  (except  in  the  cities  of  New  York,  Brooklyn  and  Buf- 
falo), and  the  several  boards  of  health  constituted  under  this  act, 
shall  have  power,  and  it  shall  be  their  duty,"  to  do  and  require  to 
be  done  or  prohibit  the  doing  of  certain  things  therein  mentioned. 

Section  4  provides :  "  Every  person  who  shall  willfully  violate 
and  refuse  to  obey  any  order  or  requisition  made  and  published 
by  the  board  of  health  of  any  city,  village  or  town  of  this  State, 
or  any  order  made  and  served  or  posted  as  aforesaid,  shall  be 
deemed  guilty  of  a  misdemeanor,  etc." 

Section  8  provides :  "  Any  duty  prescribed  or  enjoiuefl  by  this 
act  upon  any  local  board  of  health,  or  any  member  or  oflieer 
thereof,  or  upon  the  common  council  of  any  city  or  any  member 
thereof,  or  upon  the  board  of  trustees  of  any  village  or  any  mem- 
ber thereof,  or  upon  any  officer  of  any  village,  city  or  to\\'n,  may 
be  enforced  by  a  mandamus  at  the  instance  of  the  State  Board  of 
Health,  its  president,  secretary  or  any  member  thereof." 

Section  9  provides:  "  Chapter  152  of  the  Laws  of  184T,  chapter 
324  of  the  Laws  of  1850,  and  the  several  acts  amendatorj'  thereof, 
chapter  512  of  the  Laws  of  1880,  except  subdivision  34  of  section 
1  of  said  act,  and  all  other  acts  or  parts  of  acts,  general  or  special, 
inconsistent  with  the  provisions  of  this  act  are  hereby  repealed." 
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fWe  see  by  section  8  the  State  Board  of  Health  btis  full  power 
.lo  coinpel  the  performance  of  any  duty  that  may  be  re<juired  to 
protect  the  public  health,  whether  that  duty  is  required  of  city, 
village  or  town  officers ;  and  this  extends  and  applies  to  all  boards 
of  health,  no  matter  when  or  how  formed,  outside  of  the  cities  of 
New  York,  Brooklyn  and  Buffalo,  unless  changed  by  subsequent 
legislation. 

The  city  of  Dunkirk  has  -not  been  excepted  by  such  special 
legislation.  As  early  as  1867,  under  chapter  479  of  the  laws  of 
that  year  (subdivision  39,  section  6,  title  6),  the  village  trustees 
had  authority  to  "  organize  a  board  of  health,  to  consist  of  three 
members,  one  of  whom  shall  be  the  village  physician,  in  addition 
to  the  president,  to  provide  means  for  the  preservation  of  the 
health  of  the  inhabitants  and  to  prevent  the  spread  of  infectious 
or  pestilential  diseases." 

Therefore,  at  the  time  this  act  of  1885  was  passed,  there  was  a 
local  boa.rd  of  health  in  said  village  that  unquestionably  came 
under  the  provisions  of  said  chapter  270 ;  and  the  city  charter, 
adopted  a  few  days  after  the  passage  of  chapter  270,  ha^ 
incorporated  into  it  the  above  provision,  changing  the  word 
"  president "  to  the  word  "  mayor,"  and  the  word  "  village  "  to 
the  word  "  city." 

The  only  other  reference  to  a  board  of  health  in  the  city  of 
Dunkirk  is  found  in  section  10,  title  30  of  the  charter,  which 
provides  that  "  the  members  of  the  board  of  health  who.  with  the 
mayor  and  city  physician,  constitute  the  board  of  health  of  the 
city  of  Dunkirk,  shall  be  entitled  to  an  annual  salary  of  fifteen 
dollars-" 

And  there  is  nothing  in  the  charter  indicating  that  the  Legis- 
lature therein  intended  to  provide  for  the  protection  of  the  public 
health  in  said  city  in  any  special  manner,  and  thereby  except  it 
from  the  general  provisions  of  chapter  270. 

The  charter  contains  a  provision  requiring  inn-keepers  to 
report  cases  of  sick  travelers  and  sailors,  and  requiring  physi- 
cians to  report  persons  sick  of  infectious  diseases,  and  requiring 
the  city  physician  to  visit  sick  persons  who  have  been  reported 
to  the  mayor,  city  clerk,  or  one  of  the  councilmen  or  to  the 
boartl  of  health. 
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In  all  this  there  is  nothing  conflicting  with  or  repealing  any 
of  the  provisions  of  the  general  act,  except  the  manner  of  creating 
the  board  of  health. 

So  far  as  the  powers  and  dnties  of  the  board  of  health  of  the 
city  of  Dunkirk  are  concerned,  and  its  subordination  to  tlie  State 
Boai'd  of  Health,  that  local  board  stands  on  the  same  footing  as 
any  other  board  of  health,  outside  of  the  three  cities  mentioned. 

Nor  should  repeals  by  implication  be  indulged  in  when  the 
objects  of  the  statute  are  for  general  protection  in  matters  of 
such  vital  importance. 

A  repeal  by  implication  is  not  favored  in  the  law,  and  when 
both  the  latter  and  the  former  statute  can  stand  together,  both  will 
stand,  unless  the  former  is  specifically  repealed,  or  the  legislative 
intent  to  repeal  it  is  very  manifest.  (People  v.  Palmer,  52 
N.  Y.,  88.) 

Here,  in  the  latter  act,  the  Legislature  manifested  an  intention 
not  to  repeal  or  modify  the  latter  act,  by  not  incorporating  in 
the  charter  of  the  city  of  Dunkirk  any  of  those  material  provi- 
sions contained  in  the  general  act,  and  which  are  just  as 
appHcable  to  and  as  important  for  that  city  as  any  other  portion 
of  the  States 

In  my  opinion,  chapter  270  of  the  Laws  of  1885  does  apply  to- 
the  city  of  Dunkirk,  except  that  the  board  of  health  of  that  city 
is  to  be  organized  as  provided  in  the  charter. 
Very  truly  yours. 

S.  W.  ROSENDALE, 

'^-GeTieraZ. 


Corporations — Increase  of  Capital — Taxation. 
Corporations  are  subject  to  tax  on  increasing  their  capital  stock. 

Attoknet-General's  Office,  i 

■    Albauy,  TWi*  18,  1892.  [ 
Hon,  FitA.vK  KiCE,  Secretary  of  State: 

Dear  Sir. —  In  reply  to  your  request  I  have  examined  the 
question  whether  the  Corning,  Cowanesque  and  Antrim  Kailway 
Company,  a  domestic  corporation  which  desires  to  file  its  certifi- 
cate of  the  proceedings  showing  a  compliance  with  the  provisions 
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of  chapter  688  of  the  Laws  of  1893,  for  the  purpose  of  increasing 
the  capital  stock  from  $2,000,000  to  S5,000,000,  would  be  subject 
to  a  tax  of  one-eighth  of  6ne  per  cent  on  the  amount  of  suc|h 
increase. 

Section  44  of  said  chapter  688  of  the  Laws  of  1893  provides : 
"Any  domestic  corporation  may  increase  or  reduce  its  capital 
stock  in  the  manner  herein  provided,  but  not  above  the  maximum 
or  below  the  minimum  amount,  if  any,  prescribed  by  law," 

And  by  section  46  of  the  same  act  it  is  provided :  "  If  a  suffi- 
cient number  of  votes  shall  be  given  in  favor  of  such  increase  or 
reduction,  a  certificate  of  the  proceedings,  showing  a  comphanee 
with  the  provisions  of  this  chapter,  the  amount  of  capital  actually 
paid  in,  the  whole  amount  of  debts  and  liability  of  the  corpora- 
tion, and  the  amount  of  the  increased  or  reduced  capital  stock 
shall  be  made,  signed  and  verified  and  acknowledged  by  the 
chairman  and  secretary  of  the  meeting,  and  filed  in  the  office  of 
the  clerk  of  the  county  where  its  principal  place  of  business  shall 
be  located,  and  a  duplicate  thereof  in  the  office  of  the  Secretary 
of  State ;  *  *  *  and  in  case  of  the  increase  or  reduc- 
tion of  the  capital  stock  of  a  railway  corporation  or  moneyed 
corporation,  the  certificates  shall  have  indorsed  thereon  the 
approval  of  the  Board  of  Railroad  Commissioners,  if  a  railroad' 
corporation.         *  *  *         "When  the  certificate  lierein 

provided  for  has  been  filed,  the  capital  stock  of  said  corporation 
shall  be  increased  or  reduced,  as  the  case  may  be,  to  the  amount 
specified  in  such  certificate.'" 

Section  1  of  chapter  668,  Laws  of  1892,  provides:  "Every  cor- 
poration, joint^etock  company  or  association  incorporated  by  or 
under  any  general  or  special  law  of  this  State,  having  capital 
stock  divided  into  shares,  shall  pay  to  the  State  Treasurer  for  the' 
use  of  the  State,  a  tax  of  one-eighth  of  one  per  centum  upon  the 
amount  of  the  capital  stock  which  said  corporation,  joint-stock 
company  or  association  is  authorized  to  have,  and  a  like  tax  upon 
any  subsequent  increase  thereof.  The  said  tax  shall  be  due  and 
payable  upon  the  incorporation  of  said  joint-stock  company  or 
association,  or  upon  the  increase  of  capitsd  thereof;  and  no  such 
corporation,  joint-stock  company  or  association  shall  have  or 
exercise  any  corporate  powers  until  said  tax  shall  have  been  paid; 
■nd  the  Secretary  of  State  or  any  county  clerk  shall  not  file  any 
27 
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certificate  of  incorporation  or  articles  of  association,  or  certify  or 
give  any  oirtificate  to  any  such  corporation,  joint-stock  company 
or  association,  nntil  he  is  aatislied  that  the  said  tax  has  been  paid 
to  the  State  Treasurer." 

It  vrill  be  seen  from  the  sections  referred  to  that  the  certificate 
offered  by  this  company  is  not  only  the  one  referred  to  by  sec- 
tion 46,  but  that  when  such  certificate  is  filed,  tlie  capital  stock 
of  such  company  thereupon  becomes  increased  to  the  amount 
specified  in  such  certificate;  and  section  1  of  chapter  668  declares 
that  said  t;ix  shall  be  due  and  payable  upon  the  increase  of  the 
capital  thereof;  and  that  the  Secretary  of  State  and  county  clerk 
shall  not  file  any  certificate  of  articles  of  association  or  certificate 
of  incorporation,  or  certify  or  give  any  certificate  to  any  such 
corporation,  until  he  is  satisfied  that  said  tax  has  been  paid  to 
the  Comptroller;  and  in  my  opinion,  in  this  case,  the  Secretary 
of  State  must  be  satisfied  that  the  tax  has  been  paid  to  the  State 
Treasurer  upon  the .  increased  amount  of  capital  stock  before 
filing  the  certificate  in  question. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney-  Gene  ral. 

mory  — Condemnation  of  aUey  —  Cohoes  common  cmmcil — 
Private  bills. 
The  Cohoes  eommon  council  has  power  to  declare  closed  an  alley  required  tor 

armory  purposes  and  descrilied  in  the  statute. 
Said  alloy  being  created  as  a  private  easement,  is  not  a  pubUc  highway. 
The  proliibitiou  of  the  Constitution  against  the  passage  of  private  and  local 

bills  is  not  applicable  to  bills  in  relation  to  city  streets  and  avenues. 
The  armory  commission  can  not  acquire  title  to  property  oUier  than  that 
described  in  the  act. 

Attoknet  Gehebal's  Office,  j 

ALBA.NY,  June  21,  1892.  \ 
Gen.    JosFAH    PoETBE,    Adjutant-Oensral    and    Chairman     of 
Cohoef  Armory  Commission: 
Dear  Sii'. —  Tour  communication  of  the  seventeenth  instant 
has  been  n^ceived,  in  which  you  ask  whether,  in  my  opinion,  it  is 
competent  for  the  Cohoes  armory  commissioners  to   take  pro- 
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oeedings  to  acquire  title  to  a  certain  alley  and  plot  of  ground 
(adjoining  property  heretofore  acquired  for  the  erection  of  a 
State  armory  in  the  city  of  Cohoea),  under  section  2  of  chapter 
4(i4  of  the  Laws  of  1892. 

Section  2,  above  referred  to,  provides :  "  The  Adjutant- 
General,  the  Inspector-General  and  the  Chief  of  Ordnance  of  the 
State  of  New  York,  are  hereby  made  and  constituted  a  com 
mission  for  the  purposes  of  this  act,  to  acquire  or  purchase  a 
certain  alley  about  ten  feet  wide,  of  and  adjoining  the  property 
heretofore  purchased  for  the  erection  of  a  State  armory  in  the 
city  of  Cohoes,  and  also  a  certain  plot  of  ground  about  thirty 
feet  in  depth,  and  of  the  same  width  as  the  property  heretofore 
purchased  for  said  armory  site,  and  south  of  and  adjoining  said 
alley,  for  the  purpose  of  enlarging  the  site  heretofore  purchased 
for  the  armory  aforesaid.  The  corporation  of  the  city  of  Cohoes 
is  hereby  authorized  to  close  up  said  alley  and  prohibit  its  further 
use  as  a  public  highway,  and  the  common  council  of  said  city  of 
Cohoes  may,  under  the  authority  of  this  act,  by  an  ordinance 
passed  in  the  usual  manner,  declare  the  said  alley  closed,  and  the 
same  shall  thenceforth  be  closed,  and  the  public  shall  no  longer 
have  a  right  of  way  over  the  same." 

From  your  statement  of  the  facts  it  appears  that  Mary 
Williams  and  David,  her  husband,  conveyed,  by  deed,  certain 
lands  to  James  Rabbitt,  dated  February  14,  1880,  and  incorpor- 
ated in  the  deed  the  following  clause  in  reference  to  the  alley  in 
question  :  "  And  it  is  expressly  hereby  agreed  by  and  between 
the  sjiid  parties,  and  this  grant  is  taken  subject  to  the  following 
conditions  and  covenants :  The  alley  which  now  exists  on  the 
premises  hereby  conveyed,  and  by  and  through  which  an 
entrance  is  had  to  the  western  end  of  said  premises,  from  Main 
street,  shall  forever  remain  open." 

This  alley  is  located  so  that  the  center  of  the  same  is  on  a  line 
between  lota  Nos.  27  and  28,  and  that  said  two  lots,  upon. 
the  easterly  end,  are  bounded  by  Main  or  Canal  street,  and  on. 
the  westerly  end  by  a  street  or  alley ;  and  the  alley  in  question 
runs  along  the  division  line  of  said  lots  27  and  28,  only  part  way 
from  Main  street  on  the  east  to  the  alley  on  the  west. 
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Your  statement  does  not  show  that  the  alley  in  question  was 
ever  nsed  by  the  pubUc,  or  was  ever  used  for  any  other  purpose 
than  as  an  easement  connected  with  lots  27  and  28,  solelv  for  the 
use  and  convenience  of  the  occupants  of  said  two  lots. 

It  also  appears  that  the  title  of  lot  27  and  to  that  portion  of 
the  alley  taken  from  that  lot  has  already  been  obtained  for  the 
purpose  mentioned  in  said  act. 

It  also  appears'  that  in  pursuance  of  the  authority  given  by  the 
act  the  common  council  of  the  city  of  Cohoes  parsed  a  resolution 
as  follows : 

"  "Whereas,  By  chapter  464  of  the  Session  Laws  of  1 893,  the 
common  council  was  empowered  to  close  up  a  certain  alley  com- 
mencing at  a  point  on  Main  street,  120  feet  south  of  Hart  street, 
and  on  the  west  side  of  Main  street,  running  thence  westerly  to 
a  building  owned  by  David  Williams  and  Mary  "Williams,  sixty 
feet  distant  from  said  Main  street,  said  alley  being  ten  feet  wide; 
now,  therefore, 

"  Resohed,  That  said  alley  be  and  the  same  is  hereby  closed  up 
and  discontinued,  and  its  further  use  as  a  public  high^vay  is 
hereby  prohibited." 

In  your  communication  you  ask  my  opinion  upon  the  following 
questions : 

First.  Has  the  public  acquired  a  right  of  way  over  the  alley 
in  question  ? 

Second;  Is  it  competent  to  close  the  same  and  prohibit  "its 
further  use  as  a  public  highway  "  by  an  ordinance  of  the  (Common 
council  of  the  city  of  Cohoes,  in  accordance  with  section  2  of  said 
act,  said  act  being  a  local  one  ? 

Third.  A  resolution  has  been  passed  by  said  common  council,  a 
copy  of  which  is  herewith  inclosed.  Is  it  such  an  ordinance  as 
contemplated  by  such  law  ? 

Fourth,  Is  it  competent  for  the  commissioners,  instead  of  taking 
an  alley  of  ten  feet  and  a  plot  of  thirty  feet,  in  all  forty  feet, 
according  to  the  letter  of  the  statute,  to  take  that  lot  colored  red, 
which  is  thirty  feet  wide,  and  with  the  lot  colored  yellow,  covers 
the  whole  of  the  so-called  alley  ?  (Keferring  to  a  map  inclosed 
with  the  communication). 
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Fifth.  Is  it  competent  for  them,  and  should  they  take  ten  feet 
more  on  plot  marked  blue,  lot  ^9,  so  as  to  acquire  forty  feet,  as 
contemplated  by  the  Legislature,  ho  far  as  nuiii'ber  of  feet  is  con- 
cerned. 

Sixth.  Must  the  statute  be  strictly  followed,  and  will  the  fact 
that  it  can  not  be  strictly  followed  in  taking  a  ten-foot  alley  pre- 
Tent  any  action  on  the  part  of  the  commissioners  under  it  ? 

In  answer  to  your  first  inquiiy,  there  is  nothing  in  yonr  state- 
ment of  facts,  as  presented,  indicating  that  the  public  had  ever 
acquired  any  right  to  or  passage  over  the  alley  in  question ;  that 
it  was  an  easement  belonging  to  lots  27  and  28,  for  the  use  and 
convenience  of  the  occupants  of  these  two  lota. 

As  to  your  second  inquiry,  in  my  opinion  the  common  coon 
cil  may  lawfully  close  the  alley  and  prohibit  its  future  use  as  a 
pubhc  highway,  in  pursuance  of  the  permission  given  in  the  act 
referred  to.  I  do  not  think  that  act  is  in  conflict  with  sec- 
tion 18,  article  3  of  the  Constitution,  as  said  article  has  been  inter- 
preted by  the  Court  of  Appeals  in  the  matter  of  Woolsey,  (95  N. 
Y.,  135.)  It  was  held  in  that  case  that  "  the  provision  of  the 
State  Constitution  (section  18,  article  3)  prohibiting  the  passage 
■of  a  private  or  local  bill,  *  *  *  laying  out,  opening,  alter- 
ing, working,  or  discontinuing  roads,  highways  or  alleys,  does 
not  include  and  is  not  applicable  to  city  streets  or  avennes," 
This  case  was  approved  in  98  X.  T.,  44«.and  101  N.  Y.,  679. 

In  answer  to  your  third  inquiry,  I  think  the  ordinance  passed 
by  the  common  council  is  in  accordance  with  the  requirements  of 
said  section  % 

In  answer  to  the  fourth  imiuii-y,  permit  me  to  say  that  the 
act  does  not,  by  courses,  distances  and  monuments,  describe  and 
locate  the  land  to  be  condemnetl.  It  described  the  alleyway  as 
being  about  ten  feet  wide  and  the  plot  of  ground  about  thirty 
feet  in  width,  and  as  the  ten-foot  alley  does  not  run  the  whole 
length  of  the  lots,  it  can  hardly  be  claimed  that  the  Legislature 
intended  that  the  lots  south  of  what  they  had  acquired  on  the  Main 
street  should  be  thirty  feet,  and  on  the  alley  bounding  tlie  prem- 
ises on  the  westerly  side,  the  plot  should  be  forty  feet.  I  do  not 
think  they  intended  to  embrace  in  the  quantity  described  any  of 
lot     No.    29,     but    did    intend    to   embrace    all    <^if     lot    No. 
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28  and  authorized  the  taking  of  the  whole  of  said  lot, 
including  the  portion  of  the  alley  upon  it,  and  in  my  opinion  the 
oommissioQera  under  said  act  have  the  right  to  obt&in  by  agree- 
ment or  condemn  the  lands  to  the  northerly  line  of  lot  No. 
29,  which  would  include,  with  what  has  been  acquired 
of  the  said  ten-foot  alley,  all  of  the  lands  described  in  said  act, 
namely:  "A  certain  alley  about  ten  feet  wide,  south  of  and 
adjoining  the  property  heretofore  purchased  for  the  erection  of 
a  Stat)'  armory  in  the  city  of  Cohoes,  and  also  a  certain  plot  of 
grounti  about  thirty  feet  in  depth,  and  of  the  same  width  as  the 
pro|H?rty  heretofore  purchased  for  said  armory  site  and  south  of 
and  adjoining  said  alley." 

Very  respectfully  yours, 

S.  W.  ROSENDALE, 

iy-General. 


Super iitli'Tifient  of  Banking  I>epartment — Payments  to  depositors 
of  defunct  bank. 

Moneys  of  a  defunct  bank  due  to  depositors  and  unclaimed  by  theiu.  directed 
to  b<'  deposited  with  the  Superintendent  of  the  Banking  Department  by 
order  of  the  court,  should  be  received  by  him  notwithBtanding  said  sum  ia 
leas  than  amount  due  depositors  on  dividends.  Said  moneys  should  be 
paid  out  by  the  superintendent  on  orders  of  the  court. 

ArrOENEY-GENEEAL's  OfFICE,  i 

Albany,  Jun^  22,  1892.  f 
Hon,  rHABi.EsM.  Peeston,  SuperinteTident Bmiking D^artment : 

Dear  Sir.—  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  May  25,  1892,  inclosing  copy  of  an  order 
made  at  a  Special  Term  of  the  Supreme  Court,  held  in  the  city  of 
New  York  on  the  nineteenth  day  of  October,  1891,  in  an  action 
entitled  the  People  of  the  State  of  New  York  against  the  Third 
Aveinic  Savings  Bank  of  the  city  of  New  York,  and  also 
inclosing  a  number  of  communications  between  yourself  and  the 
receiver  appointed  in  said  action,  William  P.  Dixon,  Esq.,  and  a 
letter  from  Hon,  William  A.  Poste,  dated  January  4,  1S92, 
relating  to  the  matters  embraced  in  said  order. 

It  a])pears  from  your  letter  and  the  documents  accompanying 
the  same,  that  the  receiver,  in  closing  his  accounts  and  turning 
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over  to  you,  under  said  order,  the  unclaimed  balance  in  his  hands, 
together  with  the  books  of  the  institution,  under  the  provisions 
of  sections  294,  295  and  296  of  chapter  409,  Laws  of  1882,  shows 
that  the  amount  of  unclaimed  deposits  is  $12,106.90  belonging  to 
depositors  iu  said  savings  institution,  and  he  returned  to  you 
I  $889.16  with  which  to  pay  said   depositors ;  and  from  the  corre- 

I  spondence  it  appears  the  receiver  claims  that  the  i>roV)ab!lities  are 

that  not  more  than  $889.16  of  these  unclaimed  deposits  will  be 
called  Tor. 

It   also    appears    from    the    correspondence    submitted    that 

the  receiver   turned   over  uncalled-for  dividends  into  the  general 

I  fund,    and   then    distributed  the    general   fund   among   deposi- 

1  tors    who    called    for    their   dividends,   and    claims  under    the 

!  statute    and    advice  of  counsel   that  this  procedure  is  author- 

L  ized ;  and   you   ask    whether    these    proceechngs    on    the    part 

I  of  the   receiver  are  legal,   and   whether,   under   tlie   law,    you 

[  are  justified  and  protected  in  receiving  this  small  fund  of  $889.16 

'  to  distribute  among  the  remaining  depositoi's,  aud  whether  you 

would  be  justified  in  refusing  to  pay  any  depositor  who  has  not 

claimed  any  of  the  dividends  to  which  he  would  be  otlierwise 

entitled  were  it  not  for  the  provisions  of  the  statute  cited  in  this 

1  correspondence. 

Under  section  295,  chapter  409,  Laws  of  188ii,  it  is  provided  : 
"  When  the  receiver  of  any  insolvent  savings  bank  shall  have  paid 
I  the  full  per  centum  of  the  amount  due  depositors  and  creditors, 

I  which  the  avails  of  the  assets  enable  him  to  pay  to  the  depositors 

and  creditors  he  can  discover  and  who  claim  their  proportion  or 
share  of  sncli  assets,  he  must,  before  he  can  be  discharged  from 
his  trust,  make  a  transcript  or  statement  from  the  books  of  such 
bank,  of  the  names  of  all  depositors  and  creditors  who  have  not 
claimed  or  received  the  balances  to  their  credit  or  due  them,  and 
the  sums  due  them  respectively,  and  file  such  transci'ipt  with  the 
Banking  Department,  and  also  turn  over  and  transfer  all  such 
unclaimed  deposit  and  moneys  to  the  Superintendent  of  the 
Banking  Department." 

It  also  ajjpears  by  your  letter  to  the  receiver  of  December  8, 
1891,  that  yoa  called  his  attention  to  the  above  requirements  of 
the  statute,  and  in  his  reply  of  December  9,  18'J1,  he  says  :  "  The 
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amounts  due  them  were  for  the  most  part  email,  the  dividends 
deciared  being  in  many  instances  but  a  few  cents ;  still  all  the 
names  mid  amounts  were  transcribed  from  the  ledgers  and  written 
in  the  i>ooks,  referred  to  above  as  dividend  books.  Those  books 
were  before  the  court,  and  on  them  the  final  order  was  made." 

Tlie  order  provides:  "That  the  report  of  the  referee  aforesaid 
be,  and  the  same  hereby  is,  in  all  things  ratified  and  confirmed, 
and  that  the  accounts  of  William  P.  Dizon,  as  receiver  of  the 
Third  Avenue  Savings  Bank  of  the  city  of  New  York,  as  therein 
stated  and  set  out,  be,  and  they  are  hereby  finally  settled  and 
adjusted. 

"  Further  ordered,  That  out  of  the  funds  now  in  the  hands  of 
said  receiver,  he  pay  to  the  said  referee  the  sum  of  $120.50 
for  his  fees  and  disbursements  herein,  and  that  he  pay  to  Miller 
and  Peokliam,  attorneys  for  said  receiver,  the  sum  of  twenty-five 
dollars,  the  expenses  of  this  reference. 

■'  Furtlier  ordered,  That  the  sums  of  $2,933.61  and  $4,000,  as 
charged  in  said  accounts,  be,  and  the  same  hereby  are  allowed  to 
the  said  receiver  for  his  fees  and  legal  expenses  respectively. 

"  Furtlier  ordered.  That  after  making  the  payments  herein 
authorized  to  be  made,  the  said  receiver  pay  over  to  the  Superin- 
tendent of  the  Banking  Department  of  the  State  of  New  York 
the  balance  then  remaining  in  his  hands,  to  wit :  $965  ;  and  that 
upon  filing  vouchers  showing  the  payments  aforesaid  to  have  been 
made,  aiid  upon  filing  in  said  superintendent's  office  a  transcript 
from  tile  books  of  said  Third  Avenue  Savings  Bank,  showing  the 
names  of  creditors  to  whom  balances  are  due  and  the  sums  due 
to  thoni  respectively,  the  said  William  P.  Dixon  be  discharged," 
etc. 

It  appears  from  the  correspondence  that  after  the  entry  of  such 
order,  and  before  the  payment  of  said  sum  of  $889.16,  the  differ- 
ence between  that  sum  and  $965  was  paid  to  depositors  by  the 
receiver. 

By  section  296,  as  amended  by  chapter  4S9,  Laws  of  1883, 
"  t!ie  su))ftrintendent  may  pay  over  to  the  persons  respectively 
entitled  tliereto,  the  moneys  so  held  by  him,  upon  being  fur- 
nished witli  satisfactory  evidence  of  their  right  to  the  same,  and 
in  ease   of  doubt,  or  of  conflicting  claims,  he  may  require  an 
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order  of  the  Supreme  Court,  authorizing  and  directing  the  pay- 
ment thereof." 

It  is  claimed  by  Mr.  Dixon,  the  receiver,  in  his  letter  of 
December  11,  1891,  that  the  booka  delivered  to  you  with  this 
money,  termed  "  dividend  books,"  are  transcripts  of  the  booka  of 
the  Third  Avenue  Savings  Bank,  and  show  the  names  of  thecredit- 
ore  to  ivhom  balances  are  due,  and  the  sums  due  them  respectively. 

As  to  whether  the  filing  of  this  transcript  is  a  compliance  with 
the  requirements  of  section  295  above  referred  to,  j'ou  are  better 
able  to  judge  than  I  am,  having  the  documents  before  you,  and 
it  is  immaterial  what  the  amount  is  which  the  order  referred  to 
directs  the  receiver  to  pay  over  to  you,  so  far  as  yon  are  con- 
cerned, The  order,  until  it  is  revoked  or  modified,  is  your  pro- 
tection, and  as  you  will  observe  by  section  296,  it  is  proper 
in  all  cases  where  application  is  made  by  the  depositors  for  their 
portion  of  this  sum,  to  require  them  to  ]jresent  to  you  a  proper 
order  of  the  court,  antborizing  and  directing  you  to  pay  the 
claim  presented,  and  so  long  as  you  act  within  the  order  of  the 
court,  both  with  respect  to  receiving  and  paying  out  the  said 
sum,  no  liability  can  attach  to  you  or  your  department. 
Yours  very  truly. 

S.  W.  ROSENDALE, 

A  itomey-  Gene)  -al. 

Commissioners  of  Land  Office  —  Poieer  to  reimburse  ap/Mcants  for 

grants. 
The  CkimmisBionerM  of  the  Land  Office  have  no  power  to  reimburse  aiijilieanta 
for  grants  forexpenees  incurred  by  them,  unless  such  expenses  were  incurreil 
by  direct  order  of  the  commieaionerB  or  one  of  them.  In  the  latter  the 
expense  incurred  may  be  properly  deemed  an  expense  of  the  board  and 
paid  as  auf}i. 

Attorney-Genekat.'s  Oj'fice,  I 

Albany,  t/unff  23,  1892.  ( 
To  the  Commissioners  of  the  Land  Ojfiee : 

In  the  matter  of  the  application  of  Frederick  S.  Lafoud,  which 
was  referred  to  me  for  recommendation  thereon,  I  have  the  honor 
o  submit  the  following: 

The  applicant  on  the  twelftbday  of  November,  1890,  filed  with 
'our  board  an  application  for  the  sale  of  a  certain  island  which 
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had  formed  in  the  Atlantic  ocean  southeasterly  of  Manhattan 
Beach  at  the  entrance  of  the  inlet  to  Jamaica  bay. 

A  remonstrance  to  the  making  of  the  sale  applied  for  was  made 
and  filed  by  the  Manhattan  Beach  Improvement  Company  upon 
the  ground  that  the  lands  in  question  were  not  the  property  of 
the  State,  but  were  the  property  of  the  said  remonstrant. 

Upon  t!ie  issue  raised  by  this  remonstrance,  three  hearings  were 
had  before  the  Attorney-General  and  State  Engineer  and  Surveyor 
uuiitteeof  your  board.  At  these  hearings  several  witnesses 
were  sivorii,  and  various  maps  and  deeds  put  in  evidence. 

In  procui-ing  this  evidence  and  in  the  preparation  and  submission 
of  the  same  to  the  committee  of  your  board,  the  applicant  neces- 
sarily incurred  certain  expenses  by  way  of  surveyor's  bills, 
witnesses'  fees,  counsel  fees,  traveling  expenses,  etc. 

There  is  nothing  to  show  that  any  of  such  expenses  were 
incurred  at  the  request  of  yonr  board  or  any  member  thereof, 
except  such  expense  as  may  have  been  incurred  by  the  apphcaJit 
in  furnishing  the  maps  required  by  the  State  Engineer  and 
Surveyor  and  submitt^  to  your  board  with  his  report  thereon, 
dated  May  20,  1891.  (See  Proceedings  Commissioners  I^nd 
Office,  ISyi,  p.  86.) 

These  maps  were  procured  by  the  State  Engineer  and  Surveyor 
pursuant  to  a  resolution  adopted  by  your  board  upon  the  recom- 
mendation of  the  Attorney-General  under  date  of  Koveniber  22, 
1890.     (See  Proceedings  Commi^ioners  Land  Office,  1890,  p.  232.) 

All  of  the  other  expenses  incurred  by  the  applicant  were  purely 
voluntary,  and  were  incurred  by  him  in  the  prosecution  of  a 
controversy  in  the  nature  of  a  litigation  in  the  hope  and  at  the 
risk  of  success  in  that  controversy. 

The  cuiiiiiiittee  to  whom  the  matter  had  been  referred  as  above 
mentioned  ]nade  their  report  thereon  December  23, 1891,  wherein 
they  found  that  the  title  to  thelands  in  question  was  in  theState 
and  not  in  the  remonstrant,  but  further  found  that  owing  to  the 
peeuliai-  location  of  the  island,  the  sale  of  which  was  applied  for,  it 
would  not  be  for  the  best  interests  of  the  State  to  have  it  appraisec 
and  sold. 

This  report  was  adopted  by  your  board  and  the  application  was 
denied,  (See  Proceedings  Commissioners  Land  Office,  1891,  pp. 
211,  212.) 
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The  applicant  now  requests  a  rehearing  or  a  reimbursement  to 
him  of  the  expenses  incurred  by  him  in  establishing  on  the  hear- 
ings the  title  of  the  State  to  the  land  in  question. 

The  application  is  based  upon  the  theory  that  the  advisabihty 
of  disposing  of  this  land  was  not  considered  on  the  hearings, 
but  only  the  question  of  the  title  of  the  State.  I  am  of  the 
opinion,  however,  that  this  question  of  the  propriety  of  disposing 
of  the  lands  applied  for  was  present  to  the  minds  of  the  mem- 
bers of  the  committee  throughout  the  hearings,  especially  as  it 
appears  that  they  made  a  personal  visitation  to  the  location. 
This  question  of  the  advisability  of  making  a  sale  applied  for  is 
always  pertinent  in  the  determination  of  the  applications,  and, 
for  the  purpose  of  properly  investigating  and  determining  in 
each  instance  whether  it  is  'for  the  best  interests  of  the  State 
to  grant  the  application,  the  State  Engineer  and  Surv(i_vor  is 
made  a  member  of  the  committee  to  hear  and  report  on  the 
evidence  submitted.  The  r^ult  of  the  final  report  in  the  case 
ought,  tlierefore,  to  have  been  anticipated  by  the  applicant. 
That  such  a  result  might  occur  was  intimated  in  the  first  report 
of  the  Attorney-General  in  the  matter,  in  which  he  states :  "A 
proper  description  and  survey  of  those  lands  should,  I  think,  be 
furnished  before  this  board  should  proceed  to  negotiate  a  sale,  if 
a  sale  thereof  under  the  statute  shall  be  deemed  to  be  desirable." 
(Bee  Proceedings  Commissioners  Land  Office,  1880,  p.  233.) 

As  tlie  matter  seems  to  have  been  very  carefully  considered 
on  tlie  previous  hearing,  no  sufficient  reason,  in  my  opinion,  is 
shown  why  a  rehearing  should  be  ordered. 

In  tlie  matter  of  reimbursement  for  expenses  incurred  by  the 
applicant  in  attempting  to  maintain  his  position  on  the  hear- 
ings, I  think  that  it  is  beyond  the  power  of  your  board  to  i  iiake  an 
allowance  except  for  so  much  thereof  as  may  be  considered  an 
expense  of  your  board  in  the  management  of  the  public  lands. 
The  only  appropriation  within  your  control  is  for  the  payment 
of  expenses  in  connection  with  the  management  of  public  lands. 
Laws  of  1892,  chap.  324.) 

Whatever  expense  may  have  been  incurred  by  thea]>pHcant 
11  procuring  the  maps  for  the  State  Engineer  and  Surveyor,  and 
Qbmitted  by  that  officer  with  his  report  of  May  30,  181*2,  may 
roperly,  in  my  opinion,  be  considered  an  expense  of  your  board 
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for  the  reason  tbat  the  State  Engineer  and  Surveyor  was  directed 
by  your  board  to  obtain  and  submit  said  maps.  The  other  dis 
bursements  of  the  applicant  are  not,  in  my  opinion,  expenses  of 
your  board,  and  can  not  be  paid  out  of  the  fund  appropriated 
for  such  expenses. 

I  would,  therefore,  recommend  that  the  application  be  allowed 
so  far  as  to  direct  that  the  applicant  be  reimbursed  for  such 
expenses  as  may  have  been  incurred  by  him  in  procuring  the 
maps  submitted  to  your  board  by  the  State  Engineer  and  Sur- 
veyor, with  his  report  of  May  20,  1891,  and  that  in  all  other 
respects  the  said  application  be  denied. 

Respectfully  submitted. 

S.  W.  ROSENDALE, 

A  ttorfi,ef/-  Gen  eral. 

Grimes  —  Felonies  aiid  misdemeanors. 

1  a.  State  prison. 

Attorney-General's  Office,  i 

Albany,  June  23,  1892.  f 
John  J.  McCook,  Esq.,  Hwrtford,  Corm. : 

Dear  Sir. —  I  have  your  communication  of  the  twenty-second 
instant  asking  whether  "  felonies  "  have  been  defined  in  this  State. 
In  reply  thereto,  I  beg  to  quote  for  your  information  from  the 
Penal  Code,  being  chapter  697,  Laws  of  1881,  as  follows : 
"Section  4.  Division  of  crime.— A  crime  is  either 
"  1.  A  felony;  or 
"  2.  A  misdemeanor. 
"Section  5.  Definition  of  felony,  t- A  felony  is  ii  crime  which 
is  or  may  be  punishable  by  either 
"  1.  Death ;  or 

"  2.  Imprisonment  in  a  State  prison. 
"Section  6.  Definition  of  misdemeanor. —  Any  other  crime  isa- 
misdemeanor." 
Trusting  that  this  answer  will  be  satisfactory,  I  remain 
Yours  very  truly. 

S.  W.  ROSENDALE, 

A  Uorn  ey-Oeueral. 
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^^^^—^  P&rionai  properti/ —  Taxation  of. 

PenonaJ  property  should  be  taxed  at  the  place  of  residence  of  its  owner. 

Attoknet-General's  Office,  i 

Albant,  June  23,  1892.  ( 

G.  Ellis  Day,  Esq.,  Assessor,  WhiteevUh,  If.  Y.: 

Dear  Sir. — I  am  in  receipt  of  your  eommnnication  of  the 
twenty-first  instant,  and  in  reply  I  woiild  state  that  personal 
property  sliould  he  taxed  at  the  place  of  residence  of  the  owner. 
Chapter  392,  Laws  of  1883,  expressly  provides :  "  All  debts  and 
obligations  for  the  payment  of  money  due  or  owing  to  persons 
residing  *\'ithin  this  State,  however  secured,  or  wherever  such 
aecurity  shall  be  held,  shall  be  deemed,  for  tlie  purposes  of  taxa- 
tion, personal  estate  within  this  State,  and  shall  be  assessed  as 
Buch  to  the  owner  or  owners  thereof,"  at  the  place  of  his  residence. 
Personal  securities,  such  as  bonds,  mortgages,  etc.,  owned  by 
a  non-resident,  are  not  taxable  here,  although  such  evidences  of 
debt  may  be  within  the  State.  (Williams  v.  Supervisors,  78  N. 
Y.,  561.) 

Very  truly  yours, 

S.  W.  ROSENDALE, 

A  tierti  ey-Oetieral. 

United  States  bonds  —  Taxation. 
United  States  boods  are  not  subject  to  State  taxation. 

Attornet-Gesebal's  Office,  ) 

Albany,  June  23,  1892-  I 

Steeling  Austin,  Esq.,  Curtis,  St&uhen  cownty,  iT.  T^. ; 

Dear  Sir. — Tour  letter  of  the  twenty-first  instant  is  at  hand. 

By  act  of  Congress  of  February  25,  1863,  it  is  provided  that 
"all  stocks,  bonds  orother  securities  of  the  United  States  *  *  * 
Bhall  be  exempt  from  taxation  by  or  under  State  authority." 
<Eev.  Stat.  U.  S.,  sec.  3701.) 

It  has  been  held  by  the  Supreme  Court  of  the  United  States 
that  a  tax  imposed  by  a  law  of  any  State  of  the  United  States  or 
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under  the  authority  of  such  a  law,  on  stock  issued  for  loan  made 
to  the  United  States,  is  unconstitutional.  ,  ( "Weston  v.  City 
Counsel  of  Charleston,  2  Peters,  44;  People  ex  rel.  Bank  of 
Commerce  v.  Commissioners,  etc.,  City  of  Ne^v  York,  2 
Black,  620.) 

It  has  also  been  held  in  this  State  by  the  Court  of  Appeals  that 
United  States  government  bonds  are  not  liable  to  assessment 
and  taxation,  ( People  ex  rel.  Leonard  v.  Commissioners,  etc.. 
City  of  N"ew  York,  90  N.  Y.,  63.)    . 

Tery  truly  yours. 

S.  W.  ROSENDALE, 

A  ttorney-  OrnieTol. 


Aaiesament  rolls —  When  to  be  made. 
AaaesBment  rolls  jnust  be  made  on  state  of  facts  existing  July  first  in  each  year, 
and  must  be  completed  between  that  date  and  August  first. 

Attorn ey-G-ehekal' 8  Office,  i 

Albany,  June  23,  1892.  ) 

A.  "Wamsley,  Esq.,  Tumwood,  Ulster  county,  JV.  Y. : 

Dear  Sir. — In  reply  to  your  communication  without  date, 
reoeiyed  to-day,  I  would  state  that  the  Court  of  Appeals,  in  the 
Overing  v.  Foote  (65  N.  Y.,  265),  held  that,  under  the 
statute  providing  for  the  assessment  and  collection  of  taxes  (1  R. 
,  396,  sec.  T,  et  seq.),  the  assessment  roll  of  a  town  or  ward 
must  be  made  out  after  the  first  of  July  in  each  year,  founded 
upon  facts  as  to  the  residence  and  property  of  taxpayers  as  they 
exist  on  that  da\'.  It  must  be  completed  on  the  first  of  August, 
but  may  be  completed  at  any  time  between  these  two  days. 
Very  truly  yours, 

S.  W.  ROSENDALE, 

Attorney-  General. 
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Interest — Usury — I>at/s  of  grace. 
Bate  of  inhrefit  in  New  York  ie  six  per  cent. 
The  penalties  for  usury   are  :  (a)  Contract  shall  be  void  ;  <b)  Person  receiving 

the  same  is  guilty  of  a  miedemeanor. 
Da^B  of  grace  are  allowed,  escept  on  sight  drafts  and  checks  and  bills  of 

exchange  payable  by  banka  on  a  specified  day  or  a  certain  number  of  days 

after  sight. 

Attorney- General' a  OFricE,  1 

Albany,  June  24,  1892.  j 

C,  W.  RtJBBiNs,  E3(|.,  Centfol  Business  College,  Sedalia,  Mo.: 

Dear  Sir.— Your  letter  of  the  seventeenth  instant  is  at  hand. 
In  reply  thereto  I  beg  leave  to  answer  the  questions  contained 
therein,  as  follows : 

Pirst,  The  legal  rate  of  interest  in  this  State  is  six  per  cent. 
(4  Rev.  Stat.,  8th  ed.,  p.  2513,  sec.  1.) 

Second.  The  rate  allowed  by  contract  is  six  per  cent,  ( 4  Rev. 
Stat.,  8th  ed.,  p.  2513,  sec.  5.) 

Third.  The  penalties  for  usury  are  : 

(a)  That  the  contract  shall  be  void.  (4  Rev.  Stat.,  8th  ed,, 
p.  2513,  sec.  5.) 

(b)  A  person  who  directly  or  indirectly  receives  any  interest, 
discount  or  consideration  upon  the  loan  or  forbearance  of  money, 
goods,  or  things  in  action,  greater  than  is  allowed  by  statute,  ie 
guilty  of  a  misdemeanor.     { Penal  Code,  sec.  378.) 

Punishment  of  misdemeanors  when  not  fixed  by  statute  is  as 
follows : 

A  person  convicted  of  a  crime  declared  to  be  a  misdemeanor, 
"for  which  no  other  punishment  is  specially  prescribed  by  this 
-code  or  by  any  other  statutory  provision  in  force  at  the  time  of 
the  conviction  and  sentence,  is  punishable  by  imprisonment  in 
a  penitentiary  or  county  jail  for  not  more  than  one  year,  or  by 
&  fine  of  not  more  than  $500,  or  by  both.     (  Penal  Code,  sec.  15.) 

Fourth.  Three  days  of  grace  are  allowed. 

All  hois  of  exchange  or  drafts,  drawn  payable  at  sight,  at  any 
place  within  this  State,  shall  be  deemed  duo  and  payable  on 
presentation,  without  any  days  of  grace  being  allowed  thereon. 

All  checks,  bills  of  exchange  or  drafts,  appearing  on  their  'face 
to  have  been  drawn  on  any  bank,  or   upon  any  banking  associa- 
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tion  or  individual  banker,  carrying  on  banking  business  under 
the  act  to  authoriza  the  business  of  banking,  which  are  on  their 
face  payable  on  any  specified  day  or  in  any  number  of  days  after 
the  date  or  siglit  thereof,  shall  be  deemed  due  and  payable  on 
the  day  mentioned  for  the  payment  of  the  same,  without  any 
days  of  grace  lieing  allowed.  *  *  »  (4  'S.ev.  Stat.,  8th 
ed.,  p.  2503,  sees.  1,  3.)- 

Very  truly  yours. 

S.  W.  ROSENDALE, 

A  (torn  ey-Oeneral. 

Certificution  of  laien —  Officers  acting  under  law  properly  certified. 
The  courts  will  not  ro  behind  an  original  act  properly  certified  for  the  purpose 

of  impeacliin):;  the  same. 
An  officer  wit!  be  iirottsCted  in  the  discharge  of  duties  under  a  properly  certified 

statute. 

Attornet-Gknbral'8  Otfice,  1 

Albany,  June'H^,  1892.  f 

Hon.  L.  D.  Ilf.NTiNaToN,  Pre»ident  Com'miasioners  of  F'islwries, 
81  Fulton  street,  N&w  York  city  : 

My  Dear  Sir.—  I  have  the  boner  to  acknowledge  the  receipt 
of  your  communication  of  the  twenty-fourth  instant,  in  which 
you  call  ray  attention  to  that  portion  of  section  135,  chapter  486 
of  the  Laws  of  1892  which  reads  as  follows:  "Nor  shall  purse 
nets  be  used  in  the  waters  of  Long  Island  Sound  west  of  a  line 
drawn  from  the  southern  point  of  Fox  island,  in  the  county  of 
Westchester,  to  Mantinnicoek  point,  in  the  county  of  Queens. 
Fish  taken  contrary  to  the  provisions  of  this  section  shall  not  be 
knowingly  possessed." 

You  state  that  this  portion  of  section  135  is  violated  by  various 
parties,  claiming  that  the  law,  as  signed  by  the  Governor  and  cer- 
tified by  the  Secretary  of  State,  is  not  the-  law  as  it  passed  the 
Legislature,  and  ask  whether,  under  the  circumstances,  you  would 
be  justified  in  making  an  effort  to  enforce  it  against  those 
now  violating  it. 

This  law,  being  properly  signed  and  certified,  should  b« 
regarded  by  you  as  lawfully  passed,  leaving  it  for  the  courts  tc 
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detennine   whether  its   validity   can   be   questioned,  and  if  so, 
whether,  from  any  cause,  it  is  invalid ;    and  until  then,  the  \    * 

certificate  of  the  Secretary  of  State  is  a  sufficient  authority  and  I 

protection  to  you  in  every  lawful  effort  to  enforce  compliance  , 

with  it. 

In  my  opinion,  the  courts  will  not  go  back  of  the  original  act 
on  file  in  the  office  of  the  iSecretary  of  State  and  the  certificates 
thereto  attached,  for  the  purpose  of  impeaching  the  statute. 
(Eumsey  et  al.  v.  ^f.  Y.  &  N.  E.  R.  R.  Co.,  130  N.  Y.,  92;  People 
V.  Devlin,  33  N.  Y.,  269.) 

In  the  latter  case  it  is  held  that  the  courts  can  not,  for  the  pur- 
pose of  impeaching  a  statute,  go  behind  the  records  to  inquire 
into  the  regularity  of  the  proceedings  of  the  Legislature  in  passing 
such  act. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney-Oen&ral. 

Assessors — Duties  <//. 
General  duties  of  town  assessors. 

Attorney -General's  Office,  \ 

Albany,  June  28,  1892.  j 
Haevky  J.  Shkldon,  Esq.,  Assess&r,  Berlin,  N,  Y.: 

My  Dear  Sir. — Your  communication  of  the  twenty-second 
instant  has  been  received,  in  which  you  ask  several  questions  in 
relation  to  the  duties  of  the  board  of  assessors  in  your  town. 

In  answer  I  would  suggest  that,  if  you  have  not  already  done 
BO,  you  obtain  an  assessors'  manual  or  guide,  and  that  in  the  per- 
formance of  your  oiRcial  duties  you  foUow  the  directions  therein 
given ;  and  if  you  are  in  doubt  as  to  what  your  duty  is  in  any 
particular  ease,  submit  the  facts  to  the  counsel  for  the  board  of 
supervisors  or  to  local  counsel. 

To  answer  fnUy  and  completely  all  of  these  questions  (which 
'^em  to  be  nearly  all  hypothetical)  would  require  a  lengthy 
ipinion  which,  no  matter  how  earefuUy  prepared,  might  be 
ncorrect,  for  the  reason  that  the  facts  are  not  fully  presented  or 
he  contents  of  the  instruments  to  which  you  refer  fnUy  stated. 
29 
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It  is  tlie  duty  of  your  board  to  assess  all  the  lands  and  pei- 
Bonal  property  within  your  town,  whether  owned  by  individuals 
or  eorporjitions,  that  is  not  subject  to  the  exemptions  specified  in 
the  statutes;  and  in  determining  what  are  lands,  you  are  to 
include  in  the  term  everything  connected  with  or  forming  a  part 
of  it;  and  in  determining  what  is  personal  estate  or  personal 
property,  is  to  be  included  all  household  furniture,  money,  goods, 
chattels,  debts  due  from  solvent  debtors,  whether  on  account  or 
contract,  note,  bond  or  mortgage,  public  stocks  and  stocks  in 
incorporated  companies;  and  the  board  of  assessors,  in  deter- 
mining what  part  of  it  shall  be  assessed  and  the  vsdne  thereof, 
act  in  a  ijuasi-judicial  capacity,  and  when  acting  in  good  faith, 
tbey  are  not  liable  for  any  error  of  judgment.  Moneys  due  a 
resident  fi-om  a  solvent  debtor,  no  matter  where  loaned,  art;  tax- 
able against  the  resident, 

As  to  wliether  a  man  is  liable  to  be  taxed  on  the  value  of  his 
farm  or  •m  the  amount  due  on  contract,  in  the  case  stated, 
depends  entirely  upon  the  terms  of  the  contract.  If  the  transac- 
tion was  ii  sale  and  not  a  lease,  the  money  due  on  the  contract  is 
personal  }iroperty,  and  assessable.  (People  v.  Trustees  Village  of 
Ogdensbiirgh,  48  N.  Y.,  390.) 

As  to  Avhether  stock  in  mining  corporations  should  be  assessed 
or  not,  dfjiends  entirely  upon  the  circumstances  of  the  particular 
oases;  ami  as  those  circumstances  are  not  stated,  I  can  not  give 
an  opinion  in  relation  thereto. 

As  to  yiiur  further  inquiries  relating  to  the  conditional  sale  of 
real  estate,  and  as  to  assessing  stock  upon  a  farm,  etc.,  you  will 
observe  tliat  aU  personal  property,  no  matter  what  its  character 
may  bi',  is  liable  to  the  payment  of  the  tax;  and  that  as  to 
whether  ii  certain  insttument  is  a  bond  and  mortgage  or  a  deed, 
depends  entirely  upon  its  contents;  and,  as  above  stated,  these 
are  mattits  which  you  should  present  to  local  counsel  or  to  the 
counsi'l  III  the  board  of  supervisors,  and  in  the  discharge  of  your 
duties  hv  guided  by  their  advice,  or  by  what  you  believe  under 
the  law  to  1  le  your  duty. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

A  ttomey-  General. 


I 
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Insurance    policies —  Discrimination     between  policy  holders —  1 

metit  ofjixed  sum  to  livin;/  policy  holder. 
Clanses  and  conditions  can  not  be  inserted  id  insurance  policies  which  permit 

of  discrimination  between  policy  holders  by  the  offlciala  of  the  company. 
Neither  can  a,  co-operative  casualty  assessment  company's  policy  provide  for 

the  payment  of  a  fiied  sum  to  a  living  jiolicy  holder. 


Attoeney-Gexeral's  Office, 
A  LEAN  V,  Jime  2 
Hon.  James  F.  V  isrck,  Superintendent  of  the  l; 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  May  26,  1892,  inclosing  blank  insurance 
policy  proposed  by  the  Manufacturei's'  Accident  Indemnity  Com- 
pany, of  Geneva,  N.  Y.,  organized  under  chapter  175,  Laws  of 
1883,  as  amended,  and  transacting  liiisiness  as  defined  by  section  6 
of  said  act ;  and  you  request  my  opinion  whether  such  company 
can  properly  embody  in  the  conditions  referring  to  the  indemnity 
agreed  to  be  paid  to  its  members,  the  agreements  contained  in 
paragraphs  18  and  19  of  said  blank  policy. 

The  said  paragraphs  referred  to  read  as  follows  : 

"  18.  In  consideration  of  the  insured  hereunder  using 
influence  in  behalf  of  and  giving  to  this  company  and  its  agents 
his  assistance  in  extending  its  business  from  time  to  time,  as  he 
may  have  opportunity  and  be  requested  to  do  (without,  however,  • 
being  required  to  devote  any  time  and  attention  exclusively 
thereto),  there  shall  be  paid  to  the  beneficiary  named  in  this 
policy,  if  siiT'viving,  or  if  not,  to  the  legal  representatives  of  the 
member,  at  the  death  of  the  insured  (provided  his  insurance  has 
been  kept  mmtinuously  in  force  to  date  of  death,  and  not  1 
than  two  years),  a  sum  equal  to  all  the  premiums  paid  by  him 
for  his  insurance  to  the  company  or  its  authorized  collectors,  after 
the  first  year  of  membership,  in  excess  of  five  dollars  and  thirty- 
three  cents  per  year,  less  any  sum  that  may  have  been  paid  on 
account  of  claims  made  under  this  ]>olicy, 

"19.  Or  in  the  event  that  this  policy  shall  be  kept  contin- 
uously in  force  for  a  period  of  not  less  than  twenty  years  (the 
above  services  being  rendered),  the  insured  thereunder  shall  then 
3  upon  tlie  surrender  of  his  policy  to  the  company,  a  sum 
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equal  to  the  amount  his  beneficiary  would  be  entitled  to  under 
paragraph  18  hereof,  should  he  die  at  that  time.  Said  payments 
to  be  made  on  account  of  services  rendered,  and  proiniuras  made 
as  above  stated,  and  not  otherwise." 

Yon  further  ask :  "  Does  therevision  of  the  Insurance  Law  which 
becomes  operative  on  October  1,  1892,  countenance  tlie  inserting 
of  an  agreement  of  this  character  in  a  certificate  of  membership ! " 
and  you  call  my  attention  to  section  205  of  said  revision,  which 
reads  as  follows:  "Nothing  contained  in  this  article  shall  be 
construed  to  permit  any  contract  promising  any  lixcd  c:ush  pay- 
ment to  any  living  certificate  or  policy  holder,"  and  ask  if  I  con- 
sider this  to  refer  to  casualty  associations,  as  well  a.s  those  trans- 
acting the  business  of  life  insurance  upon  the  co-operative  or 
assessment  plan. 

In  my  opinion  the.  two  paragraphs  referred  to  are  objection- 
d,ble  upon  the  ground  that,  to  say  the  least,  an  op[»>rtunity  is 
afforded  for  unjust  discriminations  between  the  insun^d. 

The  policy  of  the  law  relating  to  the  organization  of  insurance 
companies  and  the  rights  of  the  insured  is  to  place  the  latter 
upon  equal  terms,  and  prohibits  companies  from  entering  into 
any  agreement,  except  such  as  is  plainly  expressed  in  the  poHcy, 
that  shall  make  a  discrimination  in  favor  of  individuals  of  the 
same  class,  or  of  the  sameexpectationof  life,  either  in  the  amount 
of  premium  charged  or  in  any  return  of  premium,  diridend  or 
other  charges,  and  it  is  evident  that  the  terms  should  l)e  certain 
and  definite,  securing  to  all  the  same  advantages  ^ind  benelits, 

"While  it  may  be  true  that  the  terms  expressed  :in'  common  to 
every  policy  issued,  yet  the  question  as  to  whether  x\u-  in,siire<l  may 
or  may  not  receive  equal  benefits,  is  left  to  the  ca|irii;e  and  whim 
of  the  officers,  for  they  have  only  to  say  to  a  holder,  under  para- 
graph 18 :  "  You  have  been  friendly  and  aided  us  ;  tlierefore,  we 
will  allow  you  a  snra  equal  to  all  the  premiums  p;iid  in  excess  of 
five  dollars  and  thirty-three  cents  per  year,  less  any  sum  paid  on 
claims  made  under  the  policy;  or  we  will  not  |)ay  such  sum 
because  you  have  not  aided  us,  etc, ;  "  and  undci'  this  arrange- 
ment unjust  discriminations  could  easily  be  max.ie. 

It  seems  to  me  that  the  method  proposed  in  I  licyo  two  para- 
graphs is  against  the  spirit  of  section  89  of  chapter  (i90,  Laws  of 
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1892,  and  is  objectionable  under  sections  577a  and  577b  of  the 
Penal  Code. 

I  am  of  the  opinion  that  the  paragraphs  referred  to  are  also 
objectionable,  for  the  reason  that  a  promise  or  contract  is  proposed 
to  be  made,  providing  for  a  fixed  cash  payment  to  a  living  certifi- 
cate or  policy  holder,  contrary  to  the  provisions  of  section  205, 
chapter  690,  Laws  of  1893 ;  and  that  this  refers  to  casualty  asso- 
ciations as  well  as  to  those  transacting  the  business  of  life  insurance 
upon  the  co-operative  or  assessment  plan. 

Very  truly  yours. 

S.  W.  E08ENDALE, 

A  iii/niey-  General. 


Inheritance  Tax  Law  —  County  clerks  and  surrogates'  records. 
The  county  clerkB  ahould  keep  a,  record  of  transfers  made  by  grant. 
The  surrogate  should  keep  a  record  of  transfers  made  by  wiO  or  occurring 

tlirough  intestacy. 

AlTOfiNKY-GENKKAL's    OfFICE,  [ 

Albany,  Jvne  30,  1893.  f 
CnARLEs  G,  AijAMS,  Esq.,  County  Clerk,  Auhur^i,  JV.  Y..' 

Dear  Sir. —  Your  communication  of  the  twenty-ninth  instant 
has  been  duly  received,  in  which  you  ask  my  opinion  as  to  the 
provisions  of  section  19,  chapter  399,  Laws  1893,  relating  to  the 
returns  of  county  clerks  and  surrogates. 

By  section  18  of  said  act  the  Comptroller  of  the  State  is  required 
to  furnish  to  each  surrogate  "  a  book,  which  shall  be  a  public 
record,  and  in  which  lie  shall  enter  the  name  of  every  decedent 
upon  whose  estate  an  application  to  him  has  been  made  for  the 
issue  of  letters  of  administration,  or  letters  testamentary,  or 
ancillary  letters,  the  date  and  place  of  death  of  such  decedent, 
the  estimated  value  of  his  real  and  jtersonal  property,  the  names, 
places,  residences  and  relationship  to  him  of  his  heirs-at-law,  the 
names  and  places  of  residence  of  the  legatees  and  devisees  in  any 
will  of  any  such  decedent,  the  amount  of  each  legacy  and  the  esti- 
mated value  of  any  real  property  do\'ised  therein,  and  to  whom 
devised." 
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And  by  section  19,  to  which  you  refer,  "each  surrogate  shall, 
on  Jamiai'v,  April,  July  and  October  first  of  each  year,  make  a 
report  in  duplicate,  upon  the  forms  furnished  by  the  Comptroller, 
containing  all  the  data  and  matters  required  to  be  entered  in 
such  book,  one  of  which  shall  be  immediately  debvered  to  the 
county  treasurer  or  comptroller,  and  the  other  transmitted  to 
the  btatc  Comptroller.  The  county  clerk  of  each  county  shall, 
at  the  same  times,  make  reports  in  duplicate,  containing  a  state- 
ment nf  my  deed  or  other  conveyance  filed  or  recorded  in  hia 
office,  i)f  any  property  which  appears  to  have  been  made  or 
intended  to  take  effect  in  possession  or  enjoyment  after  the  death 
of  the  grantor  or  vendor,  with  the  name  and  place  of  residence 
of  such  grantor  or  vendor,  the  name  and  place  of  residence  of 
the  grantee  or  vendee,  and  a  description  of  the  property 
transfer  retl." 

the  laaguage  which  is  used  in  section  19,  relating  to  the 
duties  of  county  clerks,  in  my  opinion  the  county  clerk  is  only 
to  make  re]>ort  of  such  transfers  as  are  made  between  vendor  and 
vendee  or  grantor  and  grantee,  as  distinguished  from  those 
transfers  made  by  devise  or  will;  and  that  the  report  of  the 
surrogate  is  to  include  the  one  and  the  report  of  the  county 
clerk  to  include  the  other. 

You  also  ask  my  opinion  with  reference  to  section  19,  chapter 

680,  Laws  of  1893.     As  to  this  inquiry,  I  have  to  say  that  this 

department  has  not  yet  been  furnished  with  a  copy  of  that  act, 

it  being  still  in  the  hands  of  the  printer. 

Very  truly  yours. 

S.  W.  KOSENDALE, 

A  iUn-ney-  General. 


Rbpobt  of  the  Attobnet-Genebal. 
Insurance  —  Lotteries. 


Attoknet-Gbnehal's  Office,  i 

Albany,  Jv/ne  30,  1892.  f 

Hon.  Jameh  F,  Pierce,  Sv^eHnt^^ndent  of  the  Insurance 
Department: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  the  ninth  instant,  inclosing  proposed 
declaration  of  intention  and  charter  of  the  People's  Life  Insur- 
ance Compauy,  and  letter  addressed  to  you  by  A.  G.  Voigbt, 
dated  May  6,  3  892 ;  and  also  an  opinion  by  Mr.  William  Allen 
Butler,  dated  May  19,  1892,  and  another  opinion  by  Mr,  William 
Allen  Butler,  dated  New  York,  June  3,  1892,  respecting  the  pro- 
visions of  said  declaration  and  charter. 

In  your  letter  you  call  my  attention  particularly  to  articles  3 
and  7  of  said  charter,  and  ask  whether,  in  my  opinion,  any  of  its 
provisions  conflict  with  chapter  282,  Law^s  of  1889,  as  amended 
by  chapter  401,  Laws  of  1890,  or  with  the  provisions  of  the  Con- 
stitution and  statutes  of  the  State  against  lotteries. 

Article  3  of  said  charter  reads  as  follows :  "  The  insurance 
business  of  the  company  shall  be  conducted  on  the  principle  of 
giving  to  the  policy  holders  (hereinafter  designated  as  bond- 
holders) an  interest  in  the  profits  of  the  company  by  means  of 
the  application  of  such  profits  or  so  much  thereof  as  shall  be 
necessary  to  the  redemption  and  payment  of  the  bonds  of  the 
company.  Such  bonds  are  to  be  in  series  of  not  more  than  230 
each,  all  bonds  of  the  same  series  being  of  equal  amount,  and  one 
bond  in  each  series  shall  be  redeemed  annually  out  of  such 
profits  and  paid  in  full  to  the  legal  holder  thereof," 

Article  7  is  as  follows :  *'  The  capital  stock  of  the  company 
shall  be  glfiO,000  divided  into  1,600  shares  of  $100  each  par 
value,  of  which  1,500  shares  shall  be  common  stock,  and  the 
remaining  100  shares  shall  be  founders'  stock.  Said  founders' 
stock  shall  be  entitled  to  dividends  to  the  extent  of  fifty  per  cent 
of  the  yearly  net  profit  of  the  company,  as  the  same  shall  be 
ascertained   and  determined   by   the   boanl   of    director's    after 
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dividends  to  the  extent  of  ten  per  cent  of  such  net  yearly  profits 
shall  have  been  first  paid  on  the  common  stock.  Holders  of  the 
said  'founders'  stock'  shall  have  the  same  privilege  in  voting 
as  the  holders  of  the  common  stock.  The  legal  holders  of  the 
common  stock  shall  be  entitled  to  receive  out  of  the  net  profits 
of  the  company  a  semi-annual  dividend,  not  exceeding  five  per 
cent,  vrhich  dividend  may  be  made  payable  at  sucli  time  and  in 
such  manner  as  the  board  of  directors  may  prescribe." 

I  find,  by.  referring  to  Mr.  A.  G.  Voight's  letter,  that  it  is 
claimed  that,  by  the  feature  of  insurance  in  clause  3,  it  is 
"  intended  by  all  means  and  purposes  to  be  similar  to  the  old 
companies,  except,  instead  of  having  from  ten  to  fifteen  different 
plans  of  insurance,  as  the  old  companies,  we  propose  to  issue  but 
one  kind  of  policy,  viz. :  a  twenty-year  endowment  policy ;  and 
it  is  proposed  to  pay  one  policy  every  year,  at  itB  full  face  value, 
the  board  of  directors  to  decide  annually  which  policy  shall 
obtain  this  dividend,  or  pay  in  full  in  each  series." 

From  the  opinions  of  Mr,  William  Allen  ButU'r  I  infer  that 
it  is  to  be  determined  by  lot  as  to  which  policy  shall  be  so  paid. 
In  short,  the  plan  is  to  issue  twenty-year  endowment  policies, 
ip  series,  not  to  exceed  250  policies  in  each  series ;  the  holder 
is  to  pay  annual  premiums,  the  policy  to  be  paid  at  death 
of  insured,  or  at  maturity  of  policy,  according  to  tlie  terms 
of  the  policy.  Each  policy  holder,  instead  of  receiving  or  being 
allowed  annual  dividends,  to  which  he  would  otherwise  be 
entitled,  agrees  with  all  the  other  policy  holders  of  his  class, 
when  he  pays  his  first  premium  and  takes  his  policy,  that  it  shall 
be  determined  by  lot  whether  be  or  some  one  of  the  others  shall 
have  the  full  amount  of  his  policy  paid  the  first  yem;  or  whether 
he  shall  continue  to  pay  his  premiums  and  take  his  chances  by 
lot,  as  to  whether  his  policy  shall  be  paid  in  full  during  any  one 
of  the  twenty  years. 

The  question  presented  is :  Does  this  method  of  insurance  in 
any  way  contravene  the  provisions  of  the  Constitution  and 
statutes  of  this  State  ? 

It  is  true  that  under  our  insurance  system,  the  time  of  j)ay- 
ment  of  the  amounts  stipulated  in  the  policy  depends  upon  the 
contingency  as  to  the  duration  of  the  insured  life.  If  he  lives  until 
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the  policy  is  due  the  whole  amount  is  payable,  and  such  contract 
is  regarded  lawful,  although  involving  the  contingency  or  chance 
that  the  obligation  may  become  payable  by  the  death  of  the 
policy  holder,  long  before  the  due  date  of  the  instrument.  The 
law  recognizes  tenns  of  payment  depending  upon  such  contm- 
gencies  as  are  incident  to  human  life,  but  that  is  veiy  different 
from  a  scheme  which  provides  for  the  payment  of  a  bond  or 
policy,  which  is  to  be  paid  in  the  order  determined  by  lot.  It  is 
true  that  so  far  as  having  an  opportunity  to  determihe  by  lot 
the  time  when  the  bond  may  be  paid  is  common  to  all  the 
policies,  and  all  the  holders  are  upon  an  equal  footing,  and 
possibly  such  a  scheme  may  not  be  in  conflict  with  section  89  of 
chapter  690  of  the  Laws  of  1S92,  or  with  the  provisions  of 
section  STtb  of  the  Penal  Code,  or  the  Laws  of  this  State 
prohibiting  discriminations  in  favor  of  policyholders  of  the  same 
class  or  of  the  same  exjiectation  of  life,  either  in  the  amount  of 
premium  charged  or  in  any  return  of  premium,  dividend  or 
other  advantages. 

It  is  to  be  presumed  tliat  the  policy  holders  are  interested  in 
some  degree  in  the  net  profits  of  the  company,  and  if  those 
protits  are  equal  to  the  face  amount  of  one  of  the  policies  in  a 
certain  series  that  has  been  derived  from  the  premiums  the 
amount  of  which  have  been  in  excess  of  the  actual  needs  of  the 
company,  that  which  really  belongs  to  the  many  who  have  con- 
tributed to  make  up  this  amount  is  made  payable  by  lot  to  one  ; 
and  a  policy  holder  who  was  not  to  have  the  amount  of  his 
policy  paid  until  he  had  paid  his  annual  payments  in  full, 
according  to  the  terms  of  the  policy,  is  permitted  to  draw  the 
full  amount  of  his  policy,  though  he  may  have  paid  only  one 
^emium. 

To  say  the  least,  here  is  a  discrimination,  and  though  expressed 
in  the  policy  issued,  exists  and  is  determined  by  chance;  and  if 
this  company,  by  this  charter,  asked  the  privilege  of  making  special 
and  private  contra.cts  with  certain  policy  holders,  by  which  they 
were  to  draw  the  full  amount  of  their  policy,  after  the  first 
year,  it  would  be  admitted  that  this  would  be  in  violation  of  the 
Insurance  Law  and  the  provisions  of  the  Penal  Code  above 
referred  to,  as  discriminating  in  favor  of  the  particular  policy 
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holder.  But  instead  of  this  an  arrangement  is  nuule  by  which 
all  may  have  an  equal  opportunity  to  determine  by  chance 
who  shall  be  declared  the  favored  holder,  and  a  policy  which 
had  equal  value  with  all  others  in  its  class  is  increased  by  chance 
to  its  fall  face  value,  and  to  be  paid  immediately  —  an  unjust 
discrimination  determined  by  lot  or  chance;  and  wliether  this 
is  to  l>e  determined  by  a  wheel  of  fortune  or  some  other  method 
is  not  material. 

Tt  is  unnecessary  that  the  scheme  should  be  called  a  lottery. 
The  party  who  takes  a  policy  and  pays  his  premium'  is  entitled 
to  a  ticket  or  policy  in  his  class  which  may  draw  as  a  prize  the 
full  amount  of  his  policy. 

In  Wilkinson  v.  Gill  (74  N.  Y.,  63)  it  was  held  that  "  any  game 
or  device  of  chance  in  the  nature  of  a  lottery  is  within  the  pro- 
hibition of  the  statute  against  lotteries.  The  payment  of  money 
in  what  is  known  as  "  playing  policy,"  i.  e.,  upon  the  selection 
of  certain  numbers  which,  if  drawn  in  a  lottery,  entitle  the  person 
playiug  to  a  much  larger  sum,  is  the  purchase  of  an  interest  or 
share  in  a  lottery  within  the  meaning  of  the  provision  of  said 
statute  (1  K.  S.,  667,  sec.  32),  which  authorizes  the  purchaser  to 
sue  for  and  recover  double  the  sum  so  paid." 

And  the  court  (Chief  Justice  Church  pronouncing  the  i)i>lnion), 
at  page  66,  uses  the  following  language : 

"The  question  is  therefore  presented,  whether  the  -policy' 
transactions  were  within  the  statute.  The  statute  is  very  broad 
and  comprehensive.  It  will  be  observed  that  it  is  not  confined 
to  a  sale  of  tickets  or  parts  of  tickets,  but  includes  the  sale  of  any 
share  or  interest  in  any  illegal  lottery.  Section  :J6  of  the  same 
statute  declares  that  '  every  lottery,  game  or  device  of  chance 
in  the  nature  of  a  lottery,  other  than  such  as  havebeen  authorized 
by  law,  shall  be  deemed  unlawful.'  This  statute  evidently 
intended  to  treat  every  game  or  device  of  chance,  in  the  nature 
of  a  lottery,  as  a  lottery,  and  the  use  of  that  word  would  include 
ail  its  relatives  specified  in  the  description.  The  word  '  lottery' 
haa  no  technical  legal  meaning.  It  must  be  eoTistrued  in  the 
popular  sense,  and  with  a  view  of  remedying  the  mischief  intended 
to  he  prevented.  It  is  defined  by  Webster, '  a  scheme  for  the  dis 
tribution  of  prizes  by  chance,  or  the  distribution  itself ;' and  h. 
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defines  '  lot'  as  '  that  which  causes,  falls  or  ha])i)ens ;  that 
which  in  liumEin  speech  is  called  chance,  fortune,  liazartl ; '  and 
'to  draw  lots'  is  'to  determine  an  event  by  drawing  one  thing 
from  a  number,  whose  mark's  are  concealed  from  the  drawer,  and 
thus  determining  an  event.'  Worcester  defines  'lottery'  as 'a 
hazard  in  which  sums  are  ventured  for  a  chance  of  obtaining  a 
greater  value.'  The  language  of  Folger,  J.,  in  56  N.  Y.,  424, 
may  be  adopted  as  the  resultof  the  accepted  definitions  :  'Where 
a  pecuniary  consideration  is  paid,  and  it  is  determined  by  lot  or 
chance,  according  to  some  scheme  heltl  out  to  the  public,  what 
and  how  much  he  who  pays  the  money  is  to  have  for  it,  that  is  a 
lottery.' " 

Section  323  of  the  Penal  Code  defines  a  lottery  to  be  "  a  scheme 
for  the  distribution  of  property  by  chance  among  persons  who 
have  paid,  or  agreed  to  pay,  a  valuable  consideration  for  a  chance, 
whether  called  a  lottery,  raffle  fir  gift  enterprise,  or  by  any  other 
name." 

The  courts  have  uniformly  looked  beyond  the  mere  form  or 
device  of  the  transactioit,  ;i.nd  sought  out  the  substance  itself, 
(74  N.  Y.,  67.) 

In  my  opinion  the  scheme  has  ail  the  essential  features  of  a 
lottery.  At  least,  it  is  of  so  doubtful  a  character  in  this  regard 
that  it  ought  not  to  be  a^lo])ted  as  one  of  the  methods  of  carrying 
on  the  business  of  iosurance  in  this  State,  and  is  in  conflict  with 
the  provisions  of  the  General  Life  Insurance  Act  and  with  the  Con- 
stitution and  laws  of  the  State  against  lotteries. 

Nor  do  1  think  I  ought  tu  approve  the  method  proposed  to  be 
adopted  in  the  seventh  ;\rticle  for  the  distribution  of  the  net 
profits  of  the  company. 

Then,  too,  there  ia  no  ]5roQf  in  the  papers  nor  accompanying 
them  that  a  majority  of  the  trustees  named  therein  are  citizens  of 
this  State  as  required  by  the  act  of  1853  and  the  acts  amending 
the  same. 

I  therefore  return  to  you  the  proposed  declaration  of  intention 
and  charter  of  the  People's  Life  Insurance  Conijiany  without  my 
certificate  of  approval. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

ly-Oeneral. 


r 
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SeaUh  officer —  Civil  service  examination. 
ididate  for  position  of  health  ofScer  must  paes  a  civil  si^rviceexaminatioD, 
itvdtliBtaiidinK  Buch  candidate  ia  a  phyaiciau. 

ATTOENET-GENEKAI.'a  OfFICE,  j 

Albany,  June  3i),  1892.  ( 
L,  W.  Tyler,  Esq.,  Theresa,  JV.  Y.  : 

M.y  Dear  Sir. —  Your  communication  of  the  twenty-eighth 
instant  has  been  received,  in  which  you  ask  whetlier  "  a  physician 
is  required  to  have  a  civil  service  or  any  other  exiimination,  who 
is  a  practicing  physician  under  a  regular  diploma,  to  be  eligible 
to  appointment  on  the  board  of  health  of  an  incorporated  village." 
Under  the  rules  and  regulations  adopted  by  the  Civil  Service 
Commission  of  this  State,  rule  21,  schedule  C,  sik*1i  examination 
is  made  necessary. 

Very  truly  yours. 

S.  W.  R08ENDALE, 

AUoniey-Geiieral. 


Incise  latB  —  Intoxicated  persons  —  JunsdicHoti  of  magistrates. 
Magistrates  have  jurisdiction  to  try  intoxicated  persons  under  the  proviaiona  of 
tlie  "  New  Exciae  Iaw." 

ATrOENEY-GKHEKAL's  OfFIOE,  j 

Albany,  Jvhj  %  1892.  f 
E.  D.  "Waleath,  Esq.,  Justice  of  the  Peace,  Chittenango,  J!/'.  Y.  : 
Dear  Sir. —  Your  communication  of  June  thirtieth  has  been 
received,  and  in  answer,  permit  me  to  say  that,  under  section  35, 
new  Excise  Law,  magistrates  have  jurisdiction  in  cases  of  intoxi- 
cated persons,  who,  by  that  section,  are  declared  to  be  guilty  of 
disorderly  conduct. 

Very  truly  yours. 

S.  W.  ROSE.NDALE, 

Attorney-General. 


r 


Report  of  the  Attoeney-Gbnbhal.  237 

Soldiers'  Some  —  Voting  residence. 
An  inmate  of  the  Soldiers'  Home  does  not  by  reason  of  being  auch  inmate  lose 
his  residence  in  the  town  or  city  from  which  he  came.     The  lengt^  of 
residence  required  for  voting  is  the  same  in  all  counties  of  the  State. 

Attornky-Gknebal's  Office,  i 

Albany,  July  5,  1892.  j 
Daniel  Mubphy,  Esq.,  JV.  T.  S.  S.  and  S.  Home,  Bath,  N.    T.: 
My  Dear  Sir. —  Your  communication  of  the  first  instant  haa 
been  received,  in  which  you  ask  : 

Fii-at.  Can  an  inntute  of  the  Soldiers'  Home  at  Bath,  who  has 

been  in  that  institution  one  year  or  more,  vote  at  the  coming 

election  in  the  counties  of  Kings,  New  York,  Erie  and  Chemung  J 

Second.  Is  the  residence  required  before  the  election  the  same 

in  all  the  counties  of  the  State  ? 

Third.  Does  an  inmate  lose  his  residence  in  any  city  or  county, 
he  being  an  inmate  of  this  home  for  one  year? 

In  answer  to  your  first  question,  a  soldier  can  vote  in  either  one 
of  those  counties  provided  he  has,  under  the  Constitution  and 
laws,  a  residence  in  either  one  of  those  counties. 

In  answer,  to  your  second  question,  the  requirements  are  the 
same  in  each  county. 

In  answer  to  your  third  question,  it  has  been  decided  by  the 
Court  of  A]ipoals  in  tliis  State  that  an  inmate  of  the  institution 
referred  to  does  not  lose  his  residence  by  being  in  that  institution. 
(See  case  of  Silvey  v.  Lindsay  et  al.,  107  N.  Y.,  55.) 
Very  respectfully, 

S.  AV.  ROSENDALE, 

Attorney'  Oeneral. 

Releases  from  riparian  owners  of  Mad  brook. 
The  releases  executed  by  the  riparian  owners  of  Mad  brook  are  in  conformity 
to  tlie  statute.     (Laws  of  1888,  chap.  375,  as  amended  by  Laws  of  1892, 
chap.  349.) 

Attueney-Ge>teeal's  Office,  1 

Albany,  July  7,  1892.  f 
Hon.  Edwaed  Hanbon,  Superintendent  of  Publie  Worlds  : 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  the  fifth  instant,  inclosing  letter  addressed 
to  you  by  Charles  A.  Fuller,  Esq.,  dated  June  30,  1892,  and  also 
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four  releases  executed  by  the  following  parties ;  Hannah  Hart, 
H.  Amelia  Shepard,  Charles  L.  Bailey,  and  school  district  No.  7 
in  the  \Tllageof  Sherburne,  Chenango  county,  N.  Y,,  of  aU  claim 
for  damages,  etc.,  under  the  provisions  of  chapter  375,  Laws  of 
1888,  as  amended  by  chapter  249,  Laws  of  1892, 

In  your  letter  you  ask  my  opinion  as  to  the  legality  of  said 
releases,  and  you  also  call  my  attention  to  a  question  raised  by 
Mr.  Fuller  in  his  communication  above  referred  td. 

In  answer,  permit  me  to  say  that  I  have  compareil  said  releases 
with  the  provisions  of  the  acts  referred  to,  and  in  my  opinion 
they  fully  comply  with  the  same. 

It  seems,  from  the  statement  made  by  Mr,  Fuller,  in  his  letter 
of  June  thirtieth,  that  the  right  to  erect  propei'  onibankments  i 
and  control  the  flow  of  the  stream  mentioned  (JIad  Brook)  had 
already  been  acquired  under  purchase  and  settlement  M-itli  certain 
owners  in  said  village,  and,  as  he  suggests,  I  think  it  ivimld  not  be 
necessary  to  require  releases  from  them.  Howc\t'i',  if  there  is 
any  doubt  about  the  matter,  inasmuch  as  your  dfpartnient  may 
not  be  in  possession  of  all  the  facts  relating  to  the  subject,  it 
would  be  well  enough  to  obtain  releases  from  them  also. 
Very  truly  yours. 

S.  W.  ROSEXDALE, 

Attonifi/'Genfral. 


Br<Miklyn  Electrical  Subway  Commisgion — Salanen — Approprtalion. 

Tlie  Comptroller  i^  not  authorized  to  pay  the  salaries  of  the  Bi  nuklyn  Electrical 
Subway  Commission,  as  no  appropriation  was  made  thtTpfor  hj  the 
Legislature. 

AxTOENEY-GENEBAL'e  (.>FI  ICF,  i 

Albany,  ^«;y  11,  1893.  i 
Hon.  Calvin  J.  HueoN,  Deputy  OomptroUer,  Albouy,  N.  Y.: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  the  fifth  instant,  in  wliich  you  state : 
"Some  question  has  arisen  as  to  whether  the  (■oniptroUer  is 
authorized  to  draw  his  warrant  for  the  payment  of  liio  salaries 
and  expenses  of  the  Brooklyn  Electrical  Subway  Coniniission, 
under  chapter  454  of  the  Laws  of  1892 ; "  and  you  furtlier  state 
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that   "  DO   appropriation   was   made   by  tlie  Legislature  for  this 
purpose." 

By  section  3  of  said  act  it  is  provided  that  "  the  salary  of 
each  of  said  commissioners  shall  be  tliree  thousand  dollars  per 
ajinum,  payable  monthly,  which,  with  all  necessary  and  incidental 
expenses  of  the  commissioners,  shall  be  [>aid  by  the  Comptroller 
of  this  State  and  collected  from  the  several  companies  operating; 
the  conductoi's,  in  the  manner  prescribetl  in  and  by  section  7 
of  the  aforesaid  act,  passed  June  13,  18f<5," 

Under  section  8.  article  7,  of  the  <.'onstitution  of  this  State, 
it  is  provided :  "  No  moneys  shall  ever  be  paid  out  of  the 
treasury  of  this  State,  or  any  of  its  funds,  or  any  of  the  funds 
under  its  management,  except  in  pursuance  of  an  appropriation 
by  law  ;  nor  unless  such  payment  be  made  within  two  years  next 
after  the  passage  of  such  appropriation  act ;  and  every  such  law 
making  a  new  appropriation,  or  continuing  or  reviving  an  appro 
priation,  shall  distinctly  specify  the  sum  appropriated,  and  the 
object  to  which  it  is  to  be  applied;  and  it  shall  not  be  suificient 
for  such  law  to  refer  to  any  other  la,w  to  fix  such  sum." 

In  view  of  this  provision  of  the  Constitution,  I  do  not  think  the 
Comptroller  is  autliorized  to  draw  bis  warrant  for  the  payment 
of  the  salaries  and  expenses  of  the  Brooklyn  Electrical  Subway 
Commission,  under  chapter  454,  of  the  Laws  of  1892,  until  the 
Legislature  has,  by  law,  distinctly  specified  the  sum  a[)]>i'opriated 
for  the  payment  of  the  salaries  and  exjienses  referred  to  in  this  act. 
Very  respectfully  yours. 

S.  W.  ROSENDALE, 

Attorney-  General. 

IVaiisfer  tax  —  Ihtty  of  county  treasurer. 
It  ie  the  duty  oE  county  treasurers  tosee  that  the  "  tranrfer  tax"  is  paid. 

Attorney -GrEK ERA l' 8  Office,  l 

Albasy,  July  16,  1892.      ) 

John  B.  Saokett,  Esq.,    Treasurer,   Erie  county,  Buffalo,  JV.  Y. : 

Dear  Sir. — Your  communication  of    tlie  fourteenth    instant, 

inclosing  notice  directed  to  you  by  J.  B.  Wayland,  secretary  of 

the  Bulfalo  Savings  Bank,  dated  July  13,  1892,  received,  the  notice 


Report  of  the  Attoknet-Genebal. 

above  referred  to  being  the  notice  required  by  section  9,  chapter 
399,  Laws  of  1893,  known  as  "An  act  in  relation  to  taxable 
transfers  of  property,"  and  in  your  letter  you  say  tliat  you  are 
daily  receiving  notice  from  banks  similar  to  the  one  inclo 
and  desire  my  opinion  as  to  your  duty,  whether  it  is  iiecesaary  to 
be  present  at  the  time  of  the  transfer,  and  if  bo,  what  course  to 
pursue. 

In  answer,  permit  me  to  say  :  The  evident  objects  of  the  pro- 
visions of  the  statute  are  to  secure  to  the  State  the  benefit  of 
these  taxes,  as  far  as  possible,  and  it  provides  a  way  liy  which  the 
proper  officers  can,  by  the  exercise  of  a  reasonable  licgree  of 
vigilance,  obtain  such  knowledge  relating  to  decedents'  ''  securities 
and  assets,"  held  by  the  corporations,  etc.,  referred  to,  as  will  in 
this  regard  protect  the  rights  of  the  State. 

I  do  not  find  that  the  law  imposes  upon  the  treasurer  or  comp- 
troller any  particular  mode  of  proceeding  or  action,  further  than 
to  see  to  it  that  such  steps  are  taken  and  such  recortl  kept  that 
no  portion  of  a  decedent's  estate  that  is  legally  subject  to  this 
tax,  is  allowed  to  escape,  and  in  order  to  secure  thorough  attention 
on  the  part  of  such  officers,  the  Legislature  has  made  provision 
for  liberal  compensation  in  section  17  of  said  act. 
Very  truly  yours. 

S.  W.  KOSENDALE, 

Attorney-General. 


Government  employes  —  Voting  residence  of. 
The  votuig  regidence  oE  a  person  ie  largely  a  question  of  intention. 

)t  changed  by  engaging  in  the  service  of  the  government. 


Attokney-General's  Office,  ) 

Albany,  ^w^^  Ifi,  1892.  S 

Hon.  Charles  R,  DeFbeest,  AUxmy,  N.  Y.  : 

Dear  Sir. —  Your  communication  of  the  fourteenth  instant, 
inclosing  letter  addressed  to  you  by  L.  Garden,  secretary,  etc., 
dated  July  11,  1892,  has  been  duly  received.  l\lr.  Garden,  as 
secretary  of  the  National  Association  of  Democratic  Clubs, 
states  that  there  are  now  quite  a  number  of  people  in  Wasliing- 
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ton,  who  held  office  under  the  Cleveland  atlministration,  and 
were  removed  after  the  entry  of  Harrison ;  that  they  have 
remained  in  Washington,  but  have  never  exercised  any  political 
rights  there ;  that  they  are  anxious  to  know  if  they  have  the 
right  to  go  to  their  homes  in  New  York  to  vote  this  fall ;  and 
you  request  my  opinion  upon  the  subject. 

In  answer,  I  beg  to  say  that  section  1,  article  2,  of  the  Consti- 
tution of  this  State,  provides  :  "  Every  male  citizen  of  the  age  of 
twenty-one  years,  who  shall  have  been  a  cifcizen  for  ten  days  and 
an  inhabitant  of  this  State  one  year  next  preceding  an  election, 
and  for  the  last  four  months  a  resident  of  the  county,  and  for 
the  last  thirty  days  a  resident  of  the  election  district  in  which  he 
may  offer  his  vote  shall  be  entitled  to  vote  at  such  election  in 
the  election  district  of  which  he  shall  at  the  time  be  a  resident, 
and  not  elsewhere,  for  all  officers  that  now  are  or  hereafter  may 
be  elective  by  the  people." 

Section  3  of  the  same  article  provides :  "  Por  the  purpose  of 
voting,  no  person  shall  be  deemed  to  have  gained  or  lost  a  resi- 
dence, by  reason  of  his  presence  or  absence,  while  employed  in 
the  service  of  the  United  States,  nor  while  engaged  in  the  navi- 
gation of  the  waters  of  this  State,  or  of  the  United  States,  or  of 
the  high  seas,  nor  while  a  student  of  any  seminaiy  of  learning." 

Section  i  of  the  same  article  provides :  "  Laws  shall  be  made 
for  ascertaining  by  proper  proofs  the  citizens  who  shall  be  entitled 
to  the  right  of  suffrage  hereby  established." 

The  question  as  to  whether  a  party  referred  to  is  entitled  to 
vote  or  not  at  the  coming  election  in  this  State  must  be  deter- 
mined from  the  facts  and  the  above  provisions  of  the  Constitu- 
tion. If  there  was  no  intention  on  the  part  of  such  voter  to 
change  his  place  of  residence  and  he  is  absent  in  the  employment 
of  the  government  or  seeking  employment  therein,  not  changing 
or  intending  to  change  his  place  of  residence,  he  would  be 
entitled  to  vote  at  such  election. 

Under  our  law,  if  he  should  offer  his  vote,  and  answer  affirma- 
tively the  questions  put  to  him  by  the  inspectors  of  election,  they 
would  be  obliged  to  receive  his  vote,  leaving  the  validity  of  the 
vote  cast  to  be  determined  by  the  proper  court,  if  desired. 
31 
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The  legality  of  every  vote  must  stand  on  its  own  merits,  and 
it  would  be  impossible,  in  answer  to  a  general  in(iuiry,  to  say 
who  would,  or  who  would  not,  be  entitled  to  vote,  of  those  to 
whom  you  refer. 

Very  respectfully  yours, 

S.  W.  ROSEKDALE, 

A.tto/'nej/-fTenertif: 


Inheritance  —  li/e  estate. 
A  life  estate  is  subject  to  the  inheritance  tax. 

Attoeney -G enseal' s  Office,  \ 

A1.BASY,  Jnlt/  2(1,  1892.  j 
C.    H.  Jennings,  Esq.,  SoutKport,  Conn. : 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the 
twelfth  instant,  in  which  you  ask  whether,  under  the  act  relat- 
ing to  taxable  transfers  of  property  {being  chapter  ;i99,  Laws  of 
1892),  real  estate  left  by  a  testator,  of  the  value  of  IJiS.ODO,  to  hia 
sister  for  life,  and  at  her  death  to  her  son  for  life,  and  at  his 
death  to  his  heirs,  the  son's  estate  is  subject  to  tax  under  said 
law. 

Section  1  of  the  act  referred  to  provides  that  "  a  tax  shall  be 
and  is  hereby  imposed  upon  the  transfer  of  any  ])roperty,  real  or 
personal,  of  the  value  of  $500  or  over,  or  of  any  iiiteiest  therein 
or  income  therefrom,  in  trust  or  otherwise,  etc." 

And  subdivision  3  of  said  section  declares:  '-Such  tax  shall 
also  be  inposed  when  any  such  person  or  corporation  becomes 
beneficially  entitled,  in  possession  or  expectancy,  to  any  property 
or  the  income  thereof,  by  any  such  transfer,  excejit  as  otherwise 
prescribed  in  the  next  section." 

The  next  section  relates  to  exceptions  and  limitations,  which 
do  not  affect  the  question  submitted. 

Under  section  7  of  the  act,  "  Any  person  or  oorporvition,  benefi- 
cially interested  in  any  property  chargeable  with  a  tax  under 
this  act,  *  *  *  may  elect,  within  one  year  fiom  t!ie  date  of 
the  transfer  thereof,  as  herein  provided,  not  to  pay  snch  tax  until 
the  person  or  persons  beneficially  interested  theicin  shall  come 
into  the  actual  possession  or  enjoyment  thereof." 


RspoBT  OF  THE  Attobnet-Gbhxral.  243 

Section  11  provides :  "  If  the  property  upon  which  the  tax  is 
imposed,  shall  be  an  estate,  income  or  interest  for  a  term  of  years, 
or  for  life,  or  determinable  upon  any  future  or  contingent  estate, 
or  shall  he  a  remainder  or  reversion  or  other  expeotancy,  real  or 
personal,  the  entire  property  or  fund  by  which  such  estate, 
income  or  interest  is  supported,  or  of  which  it  is  a  part,,  shall  be 
ajjpraised  immediately  after  such  transfer,  or  as  soon  thereafter 
as  may  be  practicable,  at  the  fair  and  clear  market  value  thereof 
at  that  time ;  provided,  however,  that  when  such  estate,  income 
or  interest  shall  be  of  such  a  nature  that  its  fair  and  clear  market 
value  can  not  be  ascertained  at  such  time,  it  shall  be  appraised 
in  like  manner  as  at  the  time  when  such  value  first  became 
ascertainable." 

From  the  foregoing  quotations  I  think  yon  will  readily  obtain 
the  information  desired  in  your  letter. 

Very  truly  yours. 

S.  W.  K08ENDALE, 

Attorney-  General. 


Court  funds  —  Deposit  of. 
Cuiirt  funds  should  be  deposited  in  the  banlc  deHigmtted  by  the  Comptroller 

unleNs  otherwise  ordered  by  the  court. 
Funds  d(.>poaited  in  banks  pursuant  to  court  orders  need  not  be  transferred  to  & 

bank  subsequently  desifi^tated  by  the  Comptroller. 

Attorn et-General'b  Office,  i 

Albany,  July  20,  181)2.  ( 

John  B.  Sackett,  Esq.,  County  Treasurer,  Buffalo,  N.  T.: 

Dear  Sir.  —  I  am  in  receipt  of  your  communication  of  the 
eighteenth  instant,  in  which  you  state  you  are  instructed  by  the 
State  Comptroller  that  under  the  provisionsof  chapter  651,  Laws 
of  1 892,  he  has  designated  the  Third  National  Bank  of  Buffalo  as 
a  depositary  for  moneys  paid  into  court  and  for  the  county  of 
Erie,  and  you  ask : 

First,  Does  this  apply  to  moneys  now  deposited  in  banks 
already  designated  by  the  courts  i 
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Second.  Is  it  intended  that  I  shall  draw  out  funds  belonging 
to  a  court  that  haa  not  already  designated  any  bank,  and  that  I 
shouhl  deposit  them  in  the  Third  National  ? 

Third.  Has  the  State  Comptroller,  under  section  747,  any  power 
to  designate,  except  in  case  where  a  judge  fails  to  do  so  ? 

You  also  state  that  the  surrogate's  and  Superior  Court  have 
designate<l  the  Loan,  Trust  and  Safe  Deposit  Company  and  the 
Supreme  Court  the  Erie  County  Savings  Bank,  leaving  the  Erie 
County  Court  to  select  a  depositary,  which  court  fund  has,  by 
custom,  been  deposited  in  the  Erie  County  Savings  Bank;  and 
you  also  ask  how  you  are  to  transfer  this  fund  to  the  Third 
National  without  an  order  from  the  judge  of  the  County  CJourt. 

In  answer  to  your  letter  and  inquiries,  permit  me  to  say : 
Section  744,  chapter  651,  Laws  1893,  provides  that  "the  Comp- 
troller of  the  State  of  New  York  shall  supervise  the  administration 
of  all  the  funds  paid  into  any  court  of  record,  and  shall  prescribe 
regulations  and  rules  for  the  care  and  disposition  thereof,  which 
shall  be  observed  by  all  parties  interested  therein,  unless  the 
court  having  jurisdiction  over  the  same  shall  make  different 
directions,  by  special  order  duly  entored  in  accordance  with 
section  747  of  this  act." 

Section  747  provides :  "  Each  court  may  direct  that  money  paid 
into  that  court,  in  any  action  or  proceedings  brought  therein,  or  any 
bond,  mortgage  or  other  security,  which  represents  property  belong- 
ing to  any  suit  or  party  interested  therein,  may  be  paid  out,  trans- 
ferred, invested,  reinvested  or  deposited  in  any  manner  or  form 
that  appears  to  it  best  for  the  interests  of  the  owners  thereof. 
But  such  direction  must  be  embodied  in  an  order  or  decree  of 
said  court,  founded  upon  proper  and  sufficient  evidence,  satisfactory 
to  the  court,  that  such  disposition  of  the  property  is  best  for  the 
interests  of  the  owners  thereof  or  parties  interested  therein." 

Therefore,  from  the  reading  of  these  two  sections,  in  my  opinion, 
the  funds  now  held  by  banks,  already  designated  by  the  courts, 
should  remain  where  directed  by  the  order  of  the  court,  until,  by 
order  duly  granted  by  a  court  having  jurisdiction,  a  different 
place  of  deposit  is  designated. 

In  injily  to  your  second  inquiry,  in  my  opinion,  it  is  intended 
that  the  treasurer  shall  deposit  those  funds  not  now  deposited 
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with  a  bank  designated  by  an  order  of  any  court  with  the  bank 
designated  by  the  Comptroller ;  and  not  only  do  I  think,  under 
section  751  of  said  a«t,  that  to  properly  transfer  these  funds 
from  the  ])reeent'  depositaries,  is  an  order  of  the  proper  court 
necessary,  bat  for  various  good  reasons,  in  my  opinion,  if  the 
custody  is  changed,  it  should  be  by  order  of  a  competent  coui't, 
duly  entered,  so  that  the  records  of  the  court  will  show  by  whom 
ami  by  what  authority  the  funds  are  held. 

I-  think  your  last  inquiry  is  substantially  answered  by  what  I 
have  said  in  reference  to  your  first  question. 

In  the  first  instance,  so  far  as  money  paid  into  any  particular 
court  of  record,  in  any  action  or  proceeding  brought  therein,  or 
any  bond,  mortgage  or  other  security  which  represents  property 
belonging  to  any  suit  or  party  interested  therein,  the  power  of 
the  court  as  to  such  fund,  etc.,  is  paramount  to  that  given  by  this 
act  to  the  Comptroller,  providing  such  court,  by  its  order,  speci- 
fically exercises  the  right  given  in  the  last  paragraph  of  section  747, 
and  such  funds  should  be  deposited  in  the  manner  specified  in 
the  order  of  the  court  relating  thereto. 

Very  respectfuUy, 

S.  W.  ROSENDALE, 

A  Uorney-  General. 


Inheritance  tax  —  Deposits  in  savings  banks. 
Ba.Tinga  banks  are  aesete  within  the  meaning Qf  the  "Inheritance 
Tax  Law,"  and  should  not  be  delivered  to  &  personal  representative  without 
notice  to  the  countj'  treasurer  or  Comptroller. 

AtTOKNEY-GeNEEAl's    Of>'1(JE,  , 

Albany,  Jwly  20, 1892.  \ 
Hon.  Cai.vis  J,  Huson,  D^mty  Compi/roller  : 

Dear  Sir.—  I  have  the  honor  to  acknowledge  tlie  receipt  of 
your  comnianication  dated  July  17,  1892,  inclosing  a  letter 
addressed  to  your  department  by  A.  C.  Miller,  July  12,  181)2,  and 
which  yon  refer  to  this  department  for  reply. 

Mr,  Miller  in  his  letter  makes  the  inquiry  whether,  under  sec- 
tion y,  chapter  399,  Laws  of  1892,  relating  to  taxable  transfers  of 
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propertj ,  the  iive^iay  notice  therein  mentioned  should  he  given 
in  a  case  where  the  decedent  had,  at  the  time  of  his  death, 
deposits  in  a  savings  bank  or  discount  bank. 

In  answer,  permit  me  to  say,  in  my  opinion,  said  notice  should 
be  given  in  the  case  referred  to.     Vou  will  observe  that  the 
language  of  section  9  is :  "  No  safe  deposit  company,  bank  or  other 
ustitution,  person  or  persons  holding  securities  or  assets  of  a 
^  decedent  shall  deliver  or  transfer  the  same  to  the  executor,  etc., 

"  unless  notice  of  the  time  and  place  be  served  iive  days  prior  to 

said  transfer." 
^  Deposits  in  savings  banks  or  discount  banks  are  "  assets,"  and 

*  such  banks  should  give  the  required  five  days'  notice. 

"^  •■  Very  respectfully  yours. 

1  S.  "W.  EOSENDALE, 

1*,  '  Attomeif-General. 

Presidemial  electors  —  Eligibility   to   office   of —  Time  mid  /iZ-we  of 

meeting —  Vacancies. 
Persons  holding  office  of  trust  or  profit  under  the  United  Statee  are  not  eligi- 
i  ble  to  act  as  presidential  electors.      The  electmra  shall  meet  at  the  Capitol 

on  the  second  Monday  of  January  following  their  election.     Tliey  have 
,  power  to  flU  all  vacanciea  in  their  number. 

Attorney -(tenerai.'s  Offick.  i 

Albany,  July  iiO.  1892.  j 

^  Daniel  Hays,  Esq.,  GloversvUle,  N.  Y.  : 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the  eight- 
eenth instant,  in  which  you  ask  "  what  offices  a  person  may  hold 
and  be  eligible  to  the  office  of  presidential  elector.  In  other 
words,  may  a  person  hold  municipal  offices,  as  mayor  or  alderman 
of  a  city,  in  a  public  institution,  as  a  public  library  holding  a 
State  charter,  and  be  eligible  as  an  elector  ? " 

In  answer,  permit  me  to  say  that 8ub-di\-ision  2,  section  1,  article 
II,  Constitution  of  the  United  States,  provides :  ''  Each  State 
shall  appoint,  in  such  manner  as  the  legislature  thei-eof  shall 
direct,  a  number  of  electors  equal  to  the  whole  number  of  senators 
and  representatives  to  which  the  State  may  be  entitled  in  the 
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congress ;  but  no  senator  or  representative,  or  person  holding  an 
office  of  trust  or  profit  under  the  United  States,  shall  be  appointed 
an  elector." 

My  attention  has  not  been  called  to  any  other  disability  than 
as  above  cited. 

Section  21,  article  III,  part  I,  R.  S.  (8th  ed.,  p.  43S),  provides ; 
"  The  electors  of  President  and  Vice-President  shall  convene  at 
the  Capitol  on  the  second  Monday  in  Januarj'  next  following  their 
election ;  and  those  of  them  who  shall  be  so  assembled  at  twelve 
o'clock  noon,  of  that  day,  shall  immediately  after  that  hour,  pro- 
ceed to  till  by  ballot  and  by  plurality  of  votes,  all  vacancies  in  the 
electoral  collage,  occasioned  by  the  death,  refusal  to  serve,  or 
neglect  to  attend  at  that  hour,  of  any  elector,  or  occasioned  by 
an  equal  number  of  votes  having  been  given  for  two  or  more 
candidates." 

Therefore,  if  a  vacancy  should  occur,  by  reason  of  disability  or 
any  other  cause,  under  this  section,  that  vacancy  may  be  fiUed  in 
the  manner  above  provided,  and  in  my  oi)inion,  a  pereon  holding 
any  office  or  position  to  which  you  refer,  would  not  be  disquahfied 
from  holding  the  office  of  presidential  elector. 
Very  truly  yours. 

S.  W.  ROSENDALE, 

A  ttomey-  General. 

Chateaugay  Mailroad  Company  —  Contract  with. 
Under  the  contract  with  the  Chateaugay  Railroad  Company,   said   company 
must  transport,  free  of  chai^  to  the  State,  all  suppUes  oeceaeary  for  the 
maintenance  of  Clinton  Prison;  also,  all  officers  of  the  prison  traveling  on 
official  business. 

Attobney-Genksai.'s  Office,  i 

Albany,  July  21,  1892.  ( 
Hon.  Austin  Lathrop,  Superintendent  of  Pristm^  : 

Dear  Sir. — I  have  examined,  at  your  request,  the  contract  made 
between  the  People  of  the  State  of  New  York  and  the  Chateaugay 
Railroad  ('ompany,  with  reference  to  the  obligation  resting  upon 
the  railroad  tM^mpany,  under  the  fifth  subdivision  of  the  lease,  n 
relation  to  t!ie  transportation  of  supplies  to  the  prison  and  of  the 
officers  of  the  prison  by  the  railroatl  company. 
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I  am  of  the  opinion  that  the  lease  imposes  an  obligation  on  the 
railroad  company  to  transport  free  on  said  road  all  supplies  for 
the  maintenance  of  said  prison  which  are  not  purchased  under 
contract,  to  be  delivered  at  the  prison  by  the  conl  rautor  ;  and  that 
the  term  "  supplies  "  should  be  construed  to  mean  all  the  ai'ticles 
of  food,  clothing  and  goods  necessary  for  the  purpoHe  of  carrying 
on  the  prison  and  the  maintenance  of  the  convicts  tlieiein.  Such 
maintenance  includes  all  the  necessaries  of  food,  clothing,  light- 
mg,  heating  and  goods  of  such  general  character  as  are  used  by  j 
the  State  in  the  prison. 

The  lease  also  contemplates  that  the  officers  of  tlie  prison  while 
traveling  on  official  business  shall  be  transported  over  said  road 
without  charge. 

I  do  not  see  much  reason  for  difference  of  opinion  with  refer- 
ence to  the  construction  of  this  clause  of  the  lease.  I  return  the 
same  herewith  to  you. 

Very  respectfully  your.s. 

S.  W.  R08Ei\DALE, 

Attorn>^y-G''neral. 

Inheritance   Tax —  Penalties. 
Legacies  to  a  aon  and   widow  each   in   excess   of  $10,000   are   subject  to  the 
inheritance  tai.      Penalties  incurred    under  the  Jnlnrinuict'   Tax   Lliw 
draw  interest  from  the  time  of  the  death  of  the  decedent. 

Attorn ky-Geneeai.^ 8  Ofkk;k,  i 

Albany,  July  26,  1 8!»3.  [ 
Caret  D.  Davie,  Esq.,  Surrogate,  Salo/manea,  N.   T.  : 

Dear  Sir,— I  am  in  receipt  of  your  communication  of  the 
twentieth  instant,  in  which  you  state  the  following  facts :  "  A 
person  died  August  20,  1891,  leaving  a  will  which  was  very 
shortly  thereafter  admitted  to  probate.  The  report  of  the 
appraisers  appointed  by  or  under  the  act  relnting  to  taxable 
transfers  of  property  was  filed,  showing  a  legacy  of  $iiO,000  .to  a 
son  and  $11,(100  to  widow  of  deceased,"  and  you  ask,  "Are  these 
legacies  subject  to  the  one  per  cent  act  ? " 

In  answer,  permit  me  to  say  that,  in  my  opinion,  under  section 
2  of  the  act,  they  are  subject  to  tax  at  the  rate  of  one  per  cent 
upon  the  amount  of  the  legacy. 


.J 
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Vou  also  ask,  "  Shonld  the  inter^t  and  penalty  provided  for  in 
section  4  of  said  act  be  computed  from  the  date  of  death  in 
those  cases  where  the  tax  is  not  paid  in  six  months," 

In  my  opinion,  in  a  ease  of  the  character  referred  to,  the  tax, 
if  not  paid  within  six  months,  would  be  subject  to  interest^  com- 
mencing  at   the   time   when   the  transfer  of  the  property  took 
place,  viz.,  from  the  date  of  the  death  of  the  testator. 
Very  truly  yours. 

S.  W.  EOSENDALE, 
A  ttomey-  General. 

Pension  money —  Ta^-atimi,  exemption  jyojit. 
Pension  money  which  has  been  paid  as  interest  does  not  exempt  princiiml  to  its 
amount  from   taxaticm:  neitlier  is  it  exempt  it  expended  in  improvements 
on  real  estate  when  tlie  aaseaepd  valuation  of  the  property  is  not  exempted 
thereby. 

Attorney-General's  Offick,  j 

Ai.BAN-y,  July  36,  18it2.  f 

Chaelks  "WAOKNF.B,  Es<[,,  Assessor,  Ptdhiey,  N.  Y.  : 

Dear  Sir. —  I  am  in  receipt  of  3'ours  of  the  twenty-first  instant, 
in  which  you  state  that  "  there  are  several  soldiers  who  are  tax- 
payers and  receive  pensions.  They  claim  exemption  from  taxation, 
viz.;  One  receives  twelve  dollars  per  month,  and  is  indebted 
$2,000 ;  claims  he  has  paid  $144  per  year  or  all  of  his  pension 
money  for  five  years,  $730  in  all ;  but  it  was  paid  as  interest  and 
not  as  principal."  You  ask  if  he  is  exempt.  Yaa  state  that  he 
can't  identify  any  pension  money  that  he  has  in  the  place. 

You  state  that  one  has  repaired  his  house,  ]>ainted  it,  finished 
inside  and  out,  but  his  valuation  was  not  raised.  He  claims 
seventy-five  dollars  exemption.  You  ask  if  pension  money  paid 
as  interest  or  for  small  improvements  is  exempt  from  taxation. 
In  answer,  permit  me  to  say  that,  under  the  facts  as  you  state 
them,  pension  money  thus  invested  does  not  entitle  the  pensioner 
X)  exemption. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

A  Uorney-  General. 
32 
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Game  Law  —  I^ialties  incurred  prior  to  pnnKaffK  —  Counsel. 
Hie  right  to  prosecute  for  penaltiee  incurred  under  die  former  Game  Law  is 
preserved,     Fisli  conunisaioners   may   retain  couiihel   and   prosecute  for 
penaltiee  incurred,  either  iJefore  or  after  enactnii-nt  of  tlie  new  "  Qame 

Attobnev-Gknejui-'s  Office,  ) 

Albany,  July  ^9,  1892.  * 

BuNN  &  Tucker,  Cooperatown,  N.  Y.  : 

Gentlemen,  —  Your  communication  of  tbe  sixteenth  inwtantj 
addressed  to  Mr.  J.  Warren  Pond,  Chief  Game  and  Fisli  Pro- 
tector, ba^  been  duly  referred  to  tbis  department  ffir  reply;  and 
in  answer,  permit  me  to  say  : 

Section  12,  article  2,  cbapter  686,  f^ws  of  IIS92,  relating 
to  the  general  powers  of  boards  of  supervisors,  prorides  that  the 
board  of  supervisors  shall  have  ]K)wer  to  — 

"  Subdivision  8.  Provide  for  the  protection  and  preservation, 
subject  to  the  laws  of  the  State,  of  wild  animals,  birds,  game  and 
fish,  and  shell  fish,  within  the  county,  and  prescribe  and  enforce 
the  collection  of  penalties  for  the  violation  thei-eof." 

Section  272,  article  12,  of  the  present  Game  Law,  I'epeals  "all 
laws  or  ordinances  heretofore^passed  by  any  board  of  supervisors 
of  any  county  in  the  State,  relating  to  birds,  (is!i.  shell  Hah  and 
wild  animals,"  and  with  certain  exceptions,  wliicli  are  not  mate- 
rial here,  provides  that  ["  hereafter  boards  of  supervisors  shall 
have  no  power  or  authority  to  pass  any  regulation  or  ordinance 
relating  to  birds,  fish,  shell  fish  or  game,  contniry  to  the  ]irovi- 
sions  of  the  Game  Law." 

And  the  Legislature,  by  the  above  act,  repealed  chapter  579, 
Laws  of  1888;  chapter  534,  Laws  of  1879  ;  chapter  41(J,  Laws  of 
1881,  and  cbapter  531,  Laws  of  1880,  being  amendment  of  chapter 
534,  Laws  of  1879 ;  and,  in  my  opinion,  the  Ix.'gifi]ature  has  now 
placed  Otsego  county  entirely  under  the  general  game  and  fi^-] 
law  of  the  State,  and  actions  may  now  be  brongjit  in  that  coimty 
under  the  authority  given  in  section  231  of  that  act. 

The  right  to  prosecute  for  penalty  or  penalties  is  preserved  by 
section  275,  that  were  incurred  prior  to  the  |ijtasage  of  the  act, 
and,  in  my  opinion,  the   commissioners   may  now  retain  counse' 
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and  prosecute  actions  for  the  recovery  of  penalties  incurred  in 
Otsego  county  before  and  since  the  passage  of  the  new  law,  not 
barred  by  the  statute  of  hmitations. 

Very  respectfully  yours. 

S.  W.  ROSENDALE, 

A  ttomey-  General. 

ReUaaea  of  lands  at  Mqd  brook. 
Two  releaaett  approved. 

One   release  dkapproved,  it  being  executed   b^  the  committee  of  a  lunatic 
without  an  order  from  the  court. 

Attokney-Gebekal's  Office,  i 

Albany,  Jvly  30,  1892.  f 

Hon.  Edward  Hannan,  Superintendent  Public  Works,  Albany, 
N.  Y.:  ' 
My  Dear  Su",- —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  the  twenty-first  instant,  inclosing  release 
signed  by  Patrick  Mahary,  dated  July  18, 1892  ;  release  executed 
by  Alice  (t.  Lathrop,  by  her  committee,  Amelia  A.  Alcott, 
July  14,  1893,  and  a  letter  written  by  Charles  A.  Fuller  to 
Superintendent  of  Public  Works,  dated  July  20,  1892. 

In  your  letter  you  ask  my  opinion  as  to  the  propriety  of  your 
accepting  the  above  mentioned  releases,  under  chapter  345, 
Laws  of  1S8S,  as  amended  by  chapter  249,  Laws  of  1893,  and 
also  whether,  in  the  case  of  Mrs,  J^jnes,  who  refuses  tti  execute 
the  release  required  by  said  act,  a  bond  of  indemnity,  given  by 
the  village  of  Sherburne,  as  required  by  said  act,  would  be  suffi- 
cient to  protect  the  State. 

In  reply  I  beg  to  say  :  So  far  as  the  rel^ise  given  by  Patrick 
Mahary  is  concerned,  it  appears  to  be  proper  in  form,  and  S()  far 
-  aiB  the  case  of  Mrs.  James  is  concerned,  in  my  opinion  the  village 
)f  Sherburne  has  authority,  under  said  act  and  within  the  pro- 
nsions  of  section  11,  article  8  of  the  Constitution,  to  give  the 
ademnity  specified ;  but  as  to  the  release  of  Alice  G.  Lathrop 
•f  hei"  comjiiittee,  there  is  nothing  appearing  in  the  documents 
'ibmitted  showing  that  any  order  of   the  court  was   obtained 
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authorizing  said  committee  to  execute  said  release,  as  requir 

jf  section  2348,  Code  of  Civil  Procedure,  atid  rule  55,  Supremv 
Court.  Aa  [  understand  the  facts  from  the  dncuments  sntjl 
mittfid,  it  iH  proposed  to  procure  for  the  State  the  right  to  eoib 
struct  tile  works  referred  to  upon  lands  of  the  lunatic,  and  i^ 
aometiiin^'-  luore  than  a  mere  cancellation  of  a  claim  for  dama^;e>a 
and  in  my  opinion,  as  a  matter  of  prudence  at  least,  an  order  0 
the  court  should  be  obtained  permitting  the  committee  to  execute 
a  proper  release. 

Very  respectful!}'  yours. 

S.  W.  liOSENDALE, 

.1  ttiirney-Gen&ral, 


eetinga,  duratiwi  of —  Jffpers'  automaHr  b'lllot  i:al>inels. 
Town  meeting  may  continue  for  two  aucceaaive  days. 
The  "  Myers'  automatic  ballot  cabinet"  may  be  used  at  town  meetings. 

Attoknky-Gbnebal's  Offick,  I 

Albany,  July  30,  1892.  i 
AiiAM  ScHATrNER,  Esq.,  Town  Clerh,  Lyana,  N.   Y.: 

Dear  Sir.— I  am  in  receipt  of  your  communication  of  the 
twenty-second  instant,  in  which  you  ask  "  if,  using  the  Myers* 
ballot  machine  at  a  town  meeting,  the  votes  of  a  town  can  not 
all  be  polled  in  one  day ;  if  the  election  can  lio  t;xtended  one  more 
day." 

In  re])ly,  I  refer  you  to  section  29,  article  1 ,  cha])ter  569,  Laws 
of  1890,  wliich  provides:  "Town  meetings  shall  be  kept  open  for 
the  purpose  of  voting  in  the  daytime  only,  between  the  rising 
and  the  setting  of  the  sun,  and,  if  necessary,  may  continue,  by  a 
vote  of  the  meeting,  during  the  next  day  and  no  longer." 

Chajiter  127,  Laws  of  1892,  regulates  the  manner  of  voting  at 
town  meetings  in  towns  where  the  Myers'  automatic  ballot  cabt-,-< 
nets  have  been  adopted,  as  provided  in  said  act,  and  does  n 
conflict  with  the  provisions  of  law  otherwise  applicable  to  tow 
meetings. 

Very  truly  yours. 

8.  W.  ItOSENDALE, 

A  Homey-  General. 
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J'rvstefS  of  ediicationcd  i?i8titution  —  Vhaninnnu  request  by,  to  chauge 

nwme,  etc. 
The  imanimouB  request  required  by  law  from  the  trusKcB  of  an  educational 

institution  to    change  its  name,  etc.,  may  be  given  by  the  truate«M  in 

writing  without  their  holding  a  meeting. 

AlTOKNET-GEHEfiAL'e  OfFICE,  I 

ALBAiTY,  Avgiist  3,  1892.  f 
Hon.  Melvil  Dewey,  Secretary,  etc.,  Albany,  Jf.   I'. ; 

Dear  Sir,—  I  am  in  receipt  of  your  communication  delivered 
to  this  department  August  second,  in  which  you  state :  "  The  Laws 
of  1692,  chapter  378,  section  29,  provide  that  in  certain  cases 
the  Regents  should  act  only  on  the  unanimous  request  of  the 
trustees  of  an  institution.  The  question  has  arisen  in  one  case 
whether  this  can  be  construed  to  require  the  unanimous  roijuest 
of  all  trustees  who  are  members  of  the  board,  or  whether  it 
simi)Iy  re(|uire8  the  unanimous  request  at  a  legal  meeting."  And 
you  ask,  "  Would  it  meet  the  requirements  of  law  if  a  request  was 
signed  by  every  member  of  the  board  without  action  having 
been  taken  at  a  legal  meeting  ?" 

Section  d9,  to  which  you  refer,  reads  as  follows :  "  The  Regents 
may,  at  any  time,  for  sufficient  cause,  by  an  instrument  under 
their  seal  and  recorded  in  their  office,  change  the  name  or  alter, 
suspend  or  revoke  the  charter  of  an  institution  chartered  by  the 
Regents  or  under  a  general  law;  provided,  that  unless  on 
unanimous  request  of  the  trustees  of  the  institution,  no  name 
shall  be  changed  and  no  charter  shall  be  altered,  nor  shEill  any 
rights  or  privileges  thereunder  be  suspended  or  repealed  by  the 
Regents  till  they  have  mailed  to  the  usual  address  of  every 
trustee  of  the  institution  concerned  at  least  thirty  days'  notice 
of  a  hearing  when  any  objections  to  the  proposed  change  will  be 
considered,  and  till  ordered  by  vote  at  a  meeting  of  the  Regents 
*or  which  the  notices  have  specified  that  action  is  to  be  taken  on 
he  proposed  change. 

In  answer  to  your  first  inquiry,  "  whether  this  can  be  construed 
o  require  the  unanimous  request  of  all  trustees  who  are  members 
f  the  board,  or  whether  it  simply  requires  the  unanimous 
iquest  of  those  present  at  a  legal  meeting,"  permit  nie  to  say: 
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Evidently  the  Legislature  iDtended  by  this  section  to  provide 
against  dissensions  and  disputes  as  far  as  possible  in  connection 
with  changing  name  or  alteration,  suspension  or  revocation  of 
the  charter  of  any  institution  referred  to,  and  to  this  end  required 
the  presentation  of  a  petition  signed  by  all  the  trustees  of  such 
institution.  And  in  case  this  was  not  done,  thirty  days'  notice 
must  be  served,  giving  all  parties  an  opportunity  to  be  heard,  if 
they  desired,  in  favor  of  or  in  opposition  to  such  change. 

In  my  view,  it  would  meet  the  requirements  of  law  if  a  request 
were  signed  by  every  member  of  the  board  without  action  having 
been  taken  at  a  legal  meeting. 

Very  respectfully  yours. 

S.  W.  ROSENDALE, 

Attorney-General. 

Commisaionera.  of  deeds,  outside  of  the  State  —  Jurisdiction. 

CommisBioneia  of  deeds  appointed  to  act  outside  of  the  Stat«  may  exercise  their 

funcdons  at  any  place  within  the  county  for  which  they  are  appointed. 

Attorney-General's  Office,  l 

Albany,  August  3,  1892.  | 
Livingston  W.  Clkaveland,  Esq.,  New  Haven,  Con/n. : 

Dear  Sir.—  I  am  in  receipt  of  your  communication  of  the  first 
instant,  in  which  you  ask  whether,  under  section  5,  chapter  270, 
Laws  1850,  relating  to  the  appointment  of  commi^ioners  of 
deeds,  you  can  perform  the  duties  of  commissioner  under  said  act, 
within  the  county  of  New  Haven,  or  are  you  limited  to  the  city 
of  New  Haven. 

In  answer,  permit  me  to  say  that  the  section  to  which  you 
refer  gives  commissioners  of  deeds  authority  to  take  the  proof  or 
acknowledgment  of  any  deed  or  instrument,  or  to  administer  any 
oath  or  affirmation  at  any  place  within  the  city  and  county  within 
which  he  shall  reside  at  the  time  of  his  appointment,  and  under 
this  section  you  have  the  right  to  take  such  acknowledgment 
within  the  city  and  county  of  New  Haven. 

Very  respectfully  youi-s. 

S.  "W".  ROSENDALE, 

A  ttorney-  General. 
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parsonage*  —  M)iempti&n  from  taxation. 
Parsonage  owned  hy  relig:ious  corporatioQ  exempt  to  the  amount  of  ^,000 
from  taxation  wben  actually  used  by  the  officiating  clet^man  of  the 
congregation. 

Attobney-Gemeeal's  Office,  j 

Albany,  A  iigvut  3,  1892,  j 
Rev.  John  W.  Barmkit,  PortvUle,  If.  K  : 

My  Dear  Sir. —  I  am  in  receipt  of  your  communication  of  tlie 
second  instant,  relating  to  the  law  recently  paaseii  exempting 
parsonages  from  taxation,  and  in  answer,  permit  me  to  Bay  that 
chapter  5t55,  Laws  of  1892,  pro\ides  "that  a  dwelling-house 
owned  by  any  religious  corporation  and  the  land  upon  which  the 
same  stands,  while  and  during  only  the  time  actually  used  by 
the  officiating  clergyman  of  such  religious  corporation,  shall  be 
exempt  to  an  amount  not  exceeding  $2,000,  but  not  more  than 
one  dwelling  actually  used  by  such  religious  corporation  shall 
be  so  exempt." 

Very  truly  yours, 

S.  W.  KOSENDALE, 

Attorney-  General. 


Boiird  of  Rei/enti —  Solaris  of  officers  —  Repeal  of  law  fv^ing  salary  — 
Public  officers. 

The  Board  of  Regents  can  not  increase  the  salary  of  an  officer  thereof  above  the 
unount  fixed  hj  law  at  the  time  of  the  commencement  of  bis  term  of  office, 
notwithstanding  the  law  fixing  said  salary  has  been  repealed. 

It  seems  a  public  officer  may  draw  the  salaries  of  two  offices  where  the  dutiee 
of  such  offices  are  compatible. 

Attorn  KY-G- EN eral's  Office,  i 

Aliiany,  A-uguat  5,  1893.  f 
Hon,  Caltin  J.  HusoN,  Deputy  Comptrolfer,  Albany,  N.  Y.  ; 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the 
twentieth  ultimo  with  inclosures  relating  to  th*;  claim  presented 
to  your  department  for  audit  by  the  estate  of  Albert  R.  "Watkins, 
leceased.  late  assistant  secretary  of  the  Board  of  Regents,  for 
51.01*0,  and  yon  call  my  attention  to  chapter  65^  of  the  Laws  of 
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1887  creating  the  office  of  assistant  secretary  of  the  Board  of 
Regents  and  providing  the  mode  by  which  such  officer  js  to  be 
selected  and  empowering  the  board  to  fix  the  salary  at  a  sum  not 
to  exceed  $3,000  per  annum. 

That  subsequent  to  the  passage  of  said  act  and  on  the  fifth  day 
of  Jul\  1887,  the  Regents  fixed  the  salary  of  the  assistant  secre- 
tary at  $3,000,  and  a  certificate  in  the  usual  form  was  made  and 
filed  m  your  office,  July  13,  1887.  You  further  state  that  Dr. 
Watkins  was  paid  this  salary  in  monthly  installments  up  to  and 
includmg  the  month  of  February,  1892.  It  also  appears  that  he 
died  March  nineteenth  following. 

It  further  appears,  from  tlie  documents  accompanying  the  com- 
munication, that  on  June  8,  1892,  the  Regents  voted  to  increase 
the  salary  of  Dr.  Watkins  to  $400  per  month  from  October  1, 
18*tl  and  directed  the  secretary  to  pay  thie  balance  due,  being 
$150  per  month  from  October  1,  1891,  to  March  1,  1892,  at  the 
rate  of  $400  per  month  to  the  time  of  his  death,  amounting  in  all 
to  the  sum  of  $1,000,  being  the  amount  in  question. 

It  also  appears,  from  statement  furnished  this  department  by 
the  secretary  of  the  Board  of  Regents,  that  chapter  5fi2  of  the 
Laws  of  1887  was  repealed  April  27,  1892,  by  chapter  37S  of  the 
laws  of  that  year,  and  that  section  10  of  the  last  mentioned  act,  it 
is  claimed,  gives  to  the  Regents  power  to  fix  the  salaries  of  cer- 
tain officers  without  any  limit  as  to  amount,  providing  the  aggre- 
gate amount  of  salaries  and  expenses  is  kept  within  the  amount 
appropriated  by  the  Legislature  for  the  purposes  of  the  said  board. 

It  also  appears  that  in  July,  1891,  two  gentlemen  in  the  service 
of  the  Board  of  Regents,  ranking  next  to  the  assistant  secretary, 
namely,  J.  R.  Parsons,  Jr.,  and  E.  F.  Cheney,  left  the  service 
suddenly,  and  Secretary  Watkins,  at  the  requ^t  of  the  Board  of 
Regents  and  under  the  promise  or  assurance  that  the  extra  duties 
he  was  required  to  perform  in  connection  with  the  duties  belong- 
ing to  the  vacant  positions,  would  be  compensated  for  as  had  been 
repeatedly  done,  it  is  claimed,  in  cases  of  extra  services  rendere* 
in  the  same  office.  That  Dr.  Watkins,  in  addition  to  the  dutie 
belonging  to  his  office  as  assistant  secretary  of  the  Board  c 
Regents,  performed  the  duties  belonging  to  the  two  vacant  pos 
tions  down  to  a  time  subsequent  to  the  1st  of  January,  1892,  whei 
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it  is  claimed,  in  consequence  of  the  extra  work  put  upon  him,  his 
health  failed,  and  about  February  11,  1892,  the  liegents  granted 
him  leave  of  absence  till  July  with  full  salary,  and  on  March 
nineteenth  he  died  and  his  salary  ceased. 

Subset]  uently,  at  a  full  meeting  of  the  Board  of  Regents,  upon  a 
presentation  to  them  of  the  facts  and  circumstances  relating  to  the 
claim  in  qusstion,  and  believing  that  the  law  gave  the  Regents  all 
powers  of  trustees  over  the  fund  appropriated  for  services,  etc.,  con- 
nected with  their  department,  the  Eegents  could,  in  setthng  the 
account  with  the  heirs  of  Dr.Watkins,  make  such  reasonable  com- 
pensation  above  the  $250  per  month  for  the  services  rendered  by  him 
in  connection  with  said  two  vacant  positions  as  in  their  judgment 
would  be  just  and  eqmtable,by  unanimous  voteoftheBoard  directed 
the  secretary  to  pay  the  executrix  the  sum  of  $1,000,  the  amount  in 
question,  which  the  secretary  of  the  Regents  paid,  taking  a 
receipt  tlierefor  and  presented  the  same  to  the  Comptroller  for 
audit,  and  the  question  is,  can  the  Comptroller  lawfully  audit 
the  same  ^ 

In  support  of  the  action  of  the  Regents  it  is  urged  on  the  part 
of  the  secretary  of  the  Board : 

First.  "  The  Regents  have  fuU  authority  of  trustees  over  the 
money  so  used." 

Second.  "It  is  in  no  sense  a  gratuity,  but  pays  less  than  the 
actual  value  of  the  services  rendered,  and  less  than  the  actual 
saving  fin  the  salaries  of  others  whose  work  Dr.  "Watkins 
assumed." 

Third.  "The  whole  transaction  is  strictly  confined  to  the 
current  fiscal  year,  and  involves  only  |2,250  of  the  $3,000 
which  it  was  expected  would  be  paid  for  these  services  during 
that  fiscal  year." 

Fourth.  "  Not  a  dollar  is  paid  as  salary  after  death." 

Fifth.  "  The  Regents  by  unanimous  vote,  with  full  legal  author- 
ity therefor,  five  weeks  before  Dr.  Watkins'  death,  while  he  was 
in  active  service,  voted  to  give  him  as  compensation  for  the  extra 
services  rendered,  leave  of  absence  on  full  pay.  The  increase  of 
salary  voted  after  his  death  was  made  as  the  only  way  to 
discharge  a  moral  and  legal  debt  to  the  heirs  of  a  man  who  had 
rendered  the  full  service  and  who  was  by  every  consideration  of 
jomnion  honesty  entitled  to  compensation  therefor." 
33 
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Sixth.  "The  salary  was  increased  from  $250  to  $40(1  a  month, 
and  ive  should  esteem  ourselv^  fortunate  if  we  could  again  secure 
the  services  at  that  rate  ;  i.  e,,  the  amount  ^signed  was  not  an 
unreasonable  and  fictitious  figure." 

Seventh.  "  Tbia  was  not  opening  an  old  account  once  settled,  as 
the  last  month's  salary  had  not  been  paid  till  the  whole  amount 
was  settled  in  a  single  cheek  as  voted  by  the  Regents," 

Eighth.  "  The  Regents  have  for  many  years  in  r6peate<l  cases 
exorcised  this  authority  of  increasing  salaries  to  date  back  with- 
out question  as  to  its  legality  or  wisdom." 

i  think  it  must  be  conceded  that  this  claim  rests  upon  strong 
equities  and  is  eminently  just. 

Our  State  ("onstitution  provides  ( sec.  18,  art.  3)  that  the  Legis- 
lature shall  not  pass  a  private  or  local  bill  in  any  of  the  following 
cases  *  *  *  "  creating,  increasing  or  decreasing  fees,  per- 
centaf^e  or  allowances  of  public  officers  during  the  term  for 
which  said  offloers  are  elected  or  appointed." 

This  office  was  created  by  chapter  652,  Laws  of  1887,  and  was 
not  repealed  until  after  the  death  of  Dr.  Watkins.  His  salary  was 
fixed  by  the  Board  of  Regents,  as  authorized  by  this  law,  at  the 
sum  of  $3,000  per  annum  and  his  salary  was  paid,  $250  ]>er 
month  for  the  services  rendered  as  assistant  secretary  to 
Feliniary,  1892. 

'  It  is  the  settled  law  of  this  State  that  when  the  compensation  for 
ottieial  services  is  fixed  either  by  the  provisions  of  the  Constitution 
of  the  State  or  by  law,  whether  by  salary  or  by  fees,  commissions 
or  otherwise,  it  is  in-  full  of  all  his  official  services,  and  he  is  not 
entitled  to  demand  or  receive  any  additional  compensation  from 
the  public  or  from  any  individual  for  any  services  performed 
within  the  line  of  his  official  duty ;  and  it  is  so  held  even 
though  his  duties  have  been  increased,  or  entirely  new  duties 
have  been  added  since  he  assumed  office,  or  if  his  compensation 
consists  of  fees,  although  the  service  is  one  for  which 
no  fee  is  provided  by  law.  That  is,  if  the  law  under  which  he 
holds  his  official  position  has  been  so  amended  or  changed  as 
to  im))09e  upon  hira  new  or  additional  official  duties  within  the 
line  (if  his  office  without  increase  of  compensation,  and  he  con- 
linucs'to  hold  the  office,  be  can  only  demand  the  salary  previously 
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fixed ;  and  if,  in  this  case,  the  extra  amount  demanded  is  for  the 

purpose  of  rewarding  an  officer  for  extra  services  rendered  within 

the  line  of  his  office  as  assistant  secretary-  the  claim  can  not  i 

legally  be  allowed.  "1. 

It  is,  however,  claimed  that  this  amount  is  justly  due  the 
representatives  of  Dr.  Watkins,  not  for  extra  or  faithful  services 
rendered  in  line  of  his  duty  as  assistant  secretary,  but  outside  of 
it  and  in  the  performance  of  duties  belonging  to  t^vo  other  offices 
or  positions  not  incompatible  with  the  first,  and  which  he  was 
required  to  perform  by  the  Board  of  Regents  in  their  official 
capacity  and  acting  within  the  scope  of  their  powers  under  a 
promise  of  compensation  therefor,  for  which  they  had  a  right  to 
provide. 

It  has  been  held  that  a  public  officer  may  have  additional  com- 
pensation from  .the  public  for  services  out  of  the  line  of  his  official 
emphiynient.     (Throop  on  Public  Officers,  sec,  490.) 

That  where  the  offices  are  compatible  he  may  have  the 
compensation  attached  to  each  office.  (Id.,  sec.  496 ;  State  v. 
Harrison,  116  Ind.,  300;  State  v.  Walker,  97  Mo.,  Ifi2;  U.  S.  v 
Saunders,  120  U.  S.,  126 ;  Pennie  v.  Reis,  80  Cal.,  266,  affd.  132 
XI.  S..  +64.) 

It  has  been  held  that  a  constitutional  provision  forbidding  the 
increase  or  diminution  by  the  county  board  of  the  county  officers' 
compenisation  does  not  apply  to  allowances  for  the  hire  of  clerks, 
etc..  which  may  be  fixed  from  time  to  time  at  such  sums  as  may 
be  deemed  proper  by  the  county  board.     (lil.,  sec.  443.) 

It  has  been  held  where  the  Legislature  enacts  a  statute  imposing 
upon  the  Attorney-General  the  duties  of  a  member  of  the  Board 
of  Examiners  and  he  performs  them,  a  statute  awarding  him 
a  compensation  for  the  performance  of  such  duties  in  addition  to 
his  salary  as  Attorney-General  is  not  within  a  constitutional  pro- 
hibition of  the  increase  or  diminution  of  an  officer's  compensation 
because  this  was  not  a  duty  pertaining  to  his  office.    (Id.,  sec.  468.) 

Under  a  statute  of  the  United  States  forbidding  officers  or 
employes  of  the  United  States  having  a  fixed  compensation  to 
receive  any  additional  compensation  from  the  government,  the 
Supreme  Court  of  the  United  States  held  it  to  mean  that  nocom- 
pensatii>n  for  extra  services  can  be  allowed  to  an  officer  of  the 
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government  beyond  that  fixed  by  law,  except  for  tlie  pei'fonnance 
of  certain  duties  required  by  law  to  be  performed,  for  which  the 
law  grants  a  certain  compensation  and  which  hin  e  no  connection 
with  the  duties  of  the  office  he  holds.  (Converse  v.  U.  S.,  iil  How., 
U.  S.,  463.)  But  for  the  performance  of  such  dutii^s  Le  may  have 
an  additional  compensation.  (U.  S.  v.  Bunnell,  110  U.  S.  ti88.) 
And,  accordingly,  the  court  allowed  a  person  who  was  superin- 
tendent or  foreman  of  the  work  of  constructing  puljhc  buildings 
at  a  fixed  salary,  commissions  upon  the  disburaeiiieiit  of  money 
appropriated  for  the  construction  of  public  buildings  pui-Huant  to 
an  appointment  as  agent  for  that  pur|K)se  by  tiif  Secretary  of 
"War.     (U.  S.  V.  Evans,  4  Mackey  [D.  C],  281.) 

So  it  has  been  held  that  where  a  salaried  public  oflicer  of  the 
United  States, at  the  request  of  the  head  of  the  department  to  which 
he  belongs,  performs  public  duties  other  than  those  |  )ertainiiig  to  his 
office,  he  is  entitled  to  additional  compensation  therefor.  (Id., 
see.  490.) 

Thus,  a  salaried  chemist  in  the  department  of  agriculture, 
rendering  services  to  the  government  with  his  sii])eriors  consent 
in  defense  of  importers'  suits,  is  entitled  to  additional  compen- 
sation, and  a  collector  of  customs  performing,  under  the  direction 
of  the  department,  extra  services  outside  of  his  own  district, 
which  have  no  affinity  or  connection  with  the  duties  of  his  office, 
may  be  allowed  compensation  therefor.     (Id.,  sec.  491.1 

By  section  30,  article  1,  title  1,  chapter  15,  Revised  Statutes 
(8th  ed.),  1242,  the  law  in  force  at  the  time  these  services  were 
rendered  provided  that  the  "  necessary  expenses  incurred  by  the 
Regents  as  a  board  in  the  discharge  of  their  official  duties  shall 
be  audited  by  the  Comptroller  and  paid  out  of  the  treasury." 

The  Board  of  Regents,  as  I  understand  the  facrs,  fur  the  pur- 
pose of  procuring  the  performance  of  the  dntics  of  the  two 
offices  made  vacant  by  the  resignation  of  two  suboi'di  nates  which 
the  Board  of  Regents  had  the  right  to  appoint  and  the  right  to 
fix  the  amount  of  compensation  to  be  paid  for  scr\i(os  rendered 
by  such  appointees,  under  promise  made  to  Dr.  Watliins  that  he 
should  be  paid  therefor,  procured  such  services  to  be  ])erfomied 
by  him.  This  was  an  arrangement  which  they  might  perhapa 
have  lawfully  made  and  Dr.  Watkins  or  his  representatives  ma^i 
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be  justly  entitled  to  reasonable  compensation  therefor.  It  appears, 
however,  from  the  documents  submitted  that  the  Board  of 
Regents  instead  of  adopting  the  resolution  allowing  extra  com- 
pensation for  extra  services  so  rendered,  adopted  the  following 
resolution  after  the  death  of  Dr.  AVatkins,  increasing  his  salary 
from  the  1st  of  October,  1890  ;  "  That  the  salary  of  i 
Secretary  Watkins  be  made  $400  per  month  from  October  1, 1891, 
and  that  the  secretary  in  paying  to  his  heu's  the  salary  for  March, 
pay  also  $750  due  on  the  five  monthly  payments  since  October, 
1891,  of  $260  instead  of  $400  each."  The  $1,000  voucher  in 
question  includes  the  amount  of  additional  salary  thus  voted  to 
Dr,  AVatkins  after  his  death,  and  1  do  not  think  the  claim  thus 
jjresented  can  be  lawfully  audited  by  you. 

Very  respectfully  yours. 

S.  W.  ROSENDAI.E, 

A  ttorney-  Oeneral . 


Board  of  medical  examiners  —  Action  o/  majority  of. 
A  report  of  a  board  of  medical  examiners  need  not  be  unanimous  ;  if  concurred 
in  by  a  majority  of  the  board,  it  may  be  recognized  by  the   Board   of 


A'rrORNEY-G-ENEKAL's  OfFICE,  1 

Albany,  Augvst  5,  1892.  ( 
To  the  Boa/rd  of  Regents: 

I  have  considered  the  question  submitted  by  your  Board,  which 
I  understand  to  be  substantially  ms  1\)1Iowb: 

A  medical  examination  was  held  by  one  of  the  boards  of 
medical  examiners  of  this  State,  For  convenience  sake  the 
board  of  medical  examiners  divided  the  subject  upon  which 
applicants  were  examined.  Three  ajjplicants  wei'e  reported 
below  the  standard  mark  adopted  by  the  board  of  medical 
examiners  by  the  members  of  the  board  conducting  the  examina- 
tion upon  one  subject.  The  applicants  thus  reported,  feeling 
aggrieved  and  realizing  that  such  report  would  prevent  the  issue 
to  them  of  a  license  to  practice  medicine  and  surgery,  called 
attention  of  the  board  of  medical  examiners  to  their  examination 
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papers  and  requested  reconsideration  of  such  ]ia|iers.  The 
request  was  granted  and  upon  re-examination  of  t}ie  pa|M;iiJ  a 
ma.jority  of  the  board  of  examiners  concluded  tlmt  the  rating 
credited  to  the  three  applicants  was  too  low,  and  thereupon 
increased  the  same  so  that  the  three  applicants  ^vere  credited 
with  having  acquired  the  stantlard  necessary  to  pass  the  examina- 
tion. A  majority  of  the  board  of  medical  examinei's  did  then 
report  to  the  Board  of  Regents  officially  the  names  of  said 
applicants,  showing  that  they  had  passed  the  required  examination. 

Your  inquiry  is :  Will  the  Board  of  Regents  be  justified,  in 
view  of  these  facts,  in  granting  a  license  to  the  three  ap]>licants  ? 
In  reply  thereto,  I  beg  leave  to  say  :  The  examinations  provided 
for  hy  chapter  507,  Laws  of  1890,  are  to  be  conducted  by  the 
several  boards  of  medical  examiners.  A  board  of  medical 
examiners  may  for  convenience  sake,  and  to  facilitate  them  in 
the  discharge  of  their  duty,  divide  the  labor  among  the  members 
of  the  board  so  that  separate  subjects  of  examiniitinu  will  be 
conducted  by  individual  members  of  the  board. 

The  board  may  then  adopt,  correct  or  reject  the  reiKjrl  of  the 
individual  examiner,  and  when  the  board  has  acted   and  made  a 
report  to  the  Board  of  Regents  the  latter  board  should  act  upon   fl 
such  report,  for  the  report  is  then  recognized  as  the  nlHcial  report 
of  that  board  of  medical  examiners. 

The  report  of  the  board  of  medical  examiners  conteiuplated  by 
the  statute  need  not  of  necessity  be  an  unanimous  report ;  it  is 
only  necessary  that  a  majority  of  the  members  of  the  board 
should  concur  in  the  report. 

I  am  therefore  of  opinion  that  the  aet  of  a  majority  of  the 
members  of  the  board  of  medical  examiners  in  the  case  presented 
was  justified,  and  that  the  Board  of  Regents  mav  accept  the 
report  officially  made  by  a  majority  of  the  members  of  the  board 
of  medical  examiners  and  act  upon  the  same. 
Very  respectfully  yours. 

S.  W.  EOSENDALE, 

AUomey-Genera}. 
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Veteran  disabled  —  Poll  tax  —  M'-emplion. 
A  disabled  soldier  ig  exempt  from  poll  tax. 

Attornby-Gbnmeal's  Office,  [ 

Albany,  August  6,  1892.  f 
Isaac  D.  Wade,  Esq.,  Smyrna^  N.  Y.  ; 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the  fourth 
instant,  in  which  you  ask :  "  Is  a  soldier  who  is  drawing  a  pen- 
sion for  disability  liable  to  a  poll  tax  ! " 

In  reply  I  call  your  attention  to  section  2,  chapter  183,  Laws 
of  1886,  which  provides:  "  Every  male  inhabitant  being  over  the 
age  of  twenty-one  years,  excepting  all  honorably  discharged 
soldiers  and  sailors  who  lost  an  arm  or  leg  in  the  service  of  the 
United  States  during  the  late  war,  or  who  are  unable  to  perform 
manual  labor  by  reason  of  injuries  receive<!  or  disabilities 
incurred  in  such  service,  *  *  *  ^haAV  be  assessed 
one  day." 

Therefore,  the  question  is  not  whether  the  jierson  claiiniag  the 
exemption  draws  a  pension  because  of  disability;  but,  is  he.  in 
fact,  disabled  within  the  meaning  of  the  section  referred  to. 
Very  respectfully  yours. 

S.  W.  ROSENDALE, 

A  ttorney-  General. 

Public  officers  —  Metra  compensation. 
Public  officers  can  not  receive  extra  compensation   for  services,  a  salary  for 
whicti  is  provided. 

ATTOENEY-GENSJiAl/s  OkF:(JE,  i 

Albany,  August  10,  1892.  \ 
Anthony  Clinchy,  Esq.,  115  Ninth  street.  New  Yor/c  city  : 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the  ninth 
instant,  relating  to  your  right  to  charge,  under  the  circumstances 
stated  in  your  letter,  for  extra  services  and  expenses  connected 
with  the  discharge  of  your  official  duties  as  inspector  of  gas 
meters  in  the  city  of  New  York. 

In  answer,  permit  me  to  say :  Inasmuch  as  your  office  is  a 
State  office,  created  by  the  Legislature,  under  chapter  ;ll"i,  Laws 
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of  1859,  amended  by  chapter  116,' Laws  of  1860,  by  Hhioh  your 
salary  was  fixed  at  $2,600  per  annum,  and  the  pay  of  your  depu- 
ties iixed  at  the  sum  of  two  dollars  per  day,  to  be  paid  nut  of 
your  salary,  you  can  not  receive  extra  compensation  for  any 
official  services  rendered  by  yourself  or  your  deputies  in  line  of 
your  official  duties  above  that  specified  in  the  art  above 
referred  to. 

It  is  the  law  of  this  State  that  when  compensation  for  official 
services  is  fixed  by  law,  whether  by  salary  or  by  ic.v.s.  commis- 
sions or  otherwise,  it  is  in  full  of  all  of  his  official  services,  and  he 
IB  not  entitled  to  demand  or  receive  any  additional  compensation 
from  the  public  or  from  any  individual  for  any  services  perfonned 
within  the  line  of  his  official  duty. 

In  my  view,  you  can  not  lawfully  receive  payment  foi-  the 
extra  services  specified  in  your  letter. 

Very  respectfully  yours. 

8.  W.  EOSENDAI.E, 

Att&m^>/-  General. 


Tax  Transfer  Law  —7  Feet  of  county  treasurer. 
The  fees  of  a  county  treaflurer  under  the  Tranrfer  Tax  la.w  ari"  fivi'  per  cent 
on  the  first  $50,000,  three  per  cent  on  the  next  $50,000,  and  oni'  per  L'ent  on 
all  additional  sums  annually  received. 

Attorney-General's  OFtioE,  1 

Albany,  Augmt  12.  1892.  \ 
John  Hoag,  Esq.,  Cownty  Ol&rk,   White  Plains,  N.   Y.  ; 

My  Dear  Sir. — I  am  in  receipt  of  yours  of  the  tenth  instant, 
relating  to  the  question  of  fees  to  which  county  treiisiirers  are 
entitled' under  section  17,  chapter  399,  Laws  of  1892. 

In  answer,  permit  me  to  say  that,  under  the  above  section,  the 
county  treasurer  is  entitled  to  five  per  centum  im  the  first 
$50,000  tax  received  by  him  under  said  law  in  any  one  year,  and 
three  per  centum  on  the  next  $50,000,  and  one  per  cenlum  on  all 
additional  sums  received  during  the  same  year. 
Very  respectfully  yours. 

S.  W.  ROSEN  DALE, 

Attomei/-  General. 
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Superintendent  of  poor  —  Appointment  of — Term. 


The  t<!rm  of  a,  superintendent  of  the  poor  appointed  to  fill  a  vacancy  extends 
to  the  thirty -first  of  December  following  his  appointment,  or  until  his  si 
cesHor  ia  elected  and  qualifies. 

Attorney-Genekai-'s  Office,  I 

Albany,  August  16,  1892.  f 
R.  Simon  Blood,  Esq.,  County  Clerk,  Fonda,  JV.  T.: 

Bear  Sir. — I  am  in  receipt  of  jour  communieatioii  of  the 
fifteenth  instant.  In  reply  thereto  I  have  the  honor  to  say 
that,  upon  the  facts  stated  in  yonr  communication,  it  would  seem 
clear  that,  under  the  provisions  of  subdivision  5  of  section  210, 
of  chapter  686  of  the  Laws  of  1892,  the  term  of  office  of  a  super- 
intendent of  the  poor  appointed  as  therein  stated,  extends  only 
"to  and  including  the  last  day  of  December  succeeding  his 
apj>ointment,  or  until  his  successor  shall  be  elected  and  qualifies." 
Yours  very  truly. 

S.  W.  liOSENDALE, 

A  ttorney-  General. 

Savings  banks ^- Sonda  of  Ohio  State  Univerxity. 
Savings  banksof  this  State  may  invest  in  the  bonds  of  theOliio  State  University, 
if  properly  issued,  said  bonds  being  obligations  of  tlif  State  of  Ohio. 

Attornkt-Gknekai.'s   Office,  i 

Albany,  August  19,  1892.  ( 
Hon.  Charles  M.  Preston,  Superintendent  Banking  Depai'tmsnt, 
Alhrniy^N.  Y.: 
My  Dear  Sir.  —  I  have  the  honor  to  acknowledge  the  receipt 
of  yours  with  inclosures  relating  to  the  question  as  to  whether 
savings  institutions  of  this  State  may  invest  their  deposits  in  cer- 
tificates of  indebtedness  of  the  Ohio  State  University. 

Section  116  of  article  3,  chapter  689,  Laivs  of  1892,  provides 
that  the  trustees  of  any  savings  bank  may  invest  the  moneys 
deposited  therein  and  the  income  derived  therefrom  only  as 
follows;  *  *  *  (Subdivisions.)  "In  the  stocks  or  bonds 
or  interest-bearing  obligations  of  any  State  of  the  United  States 
34 
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which  has  not  within  ten  years  previous  to  making  such  invests 
ment  by  sncli  corporation  defaulted  in  the  payment  of  any  part 
of  either  principal  or  interest  of  any  debt  autliorized  by  the 
Le^lature  of  any  such  State  to  be  contr^ted." 

On  March  22,  1870,  the  General  Assembly  of  tlie  State  of  Ohio 
established  the  Ohio  Agricultural  and  Mechanicul  College  with  a 
board  of  trustees,  and  by  an  act  passed  April  -Ik.  1ST7,  the  said 
General  Assembly  provided  that  "the  title  for  all  hinds  for  the 
nse  of  said  college  shall  be  made  in* fee  simple  to  the  State  of 
Ohio;  "  and  by  an  act  passed  May  1,  1878,  the  naine  uf  the  Ohio 
Agricultural  and  Mechanical  College  was  changed  to  "  The  Ohio 
State  University." 

With  the  papers  submitted  I  find  a  certified  c<)\iy  of  an  act  of. 
theOhioGeneral  Assembly  entitled  "Anact  to  authorize  the  board 
of  trustees  of  the  Ohio  State  University  to  issue  certificates  of 
indebtedness  for  certain  purposes  therein  named."  passed  May  4, 
1891,  and  amended  by  an  act  of  the  General  A.^scmbly  May  15, 
1892;  and  said  amended  act,  as  certified  by  the  Secretary  of 
State  under  his  seal,  reads  as  follows  ;  (Section  I.)  "That  the 
board  of  trustees  of  the  Ohioi  State  University  for'  the  purpose  of 
providing  for  the  erection  and  equipment,  ineluiiiiig  electric  light 
and  power,  of  buildings  now  under  contract  necessary  for  the 
proper  work  of  said  institution,  and  to  pay  the  costs,  exjwnses 
and  estimates  for  such  work  as  it  progresses,  be  and  it  is  hereby 
authorized  to  issue  from  time  to  time  certificates  of  indebtedness 
to  an  amount  not  exceeding  in  the  aggregate  $12(t,000  in 
anticipation  of  the  annual  levies  for  the  siifipoi't  of  said 
Ohio  State  University  provided  by  act  of  the  (liMicral  Assembly 
of  the  State  of  Ohio,  entitled  'An  act  to  ami;nil  section  3951 
of  the  Revised  Statutes  of  Ohio,'  passed  Matvli  20,  1891, 
provided  that  the  amount  of  such  certificates  of  indebtedness 
payable  in  any  one  year  shall  not  exceed  the  snni  of  $30,000; 
and  provided  that  the  whole  amount  of  said  certificate  shall  Ij 
be  paid  by  said  board  of  trustees  out  of  the  [iroceedsof  sai* 
levies  on  or  before  June  30,  1897." 

And  section  2  of  the  same  act  provides  that  the  said  bonds  sha' 
be  signed  by  the  president  and  secretary  of  said  board  of  trustee 
under  the  seal  of  the  university,  at  a  rate  of  interest  not  exceedir 
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six  per  cent  per  annum,  payable  by  said  boaxd  out  of  the  revenues 
in  anticipation  of  which  they  are  issued. 

It  appears  that  on  May  3,  1892.  the  board  of  trustees  of  said 
university  was  composed  of  the  following  gentlemen  :  "  Thomas 
J.  Godfrey,  president,  Celina ;  William  I.  Chamberlain,  Hudson 
David  M,  Massie,  vice-president,  Chillieothe ;  John  H.  Schueller, 
Columbus;  R.  B.  Hayes,  Fremont;  Ross  J.  Alexander,  Bridge- 
port; L.  B.  Wing,  Newark  ;  Alexis  Cope,  secretary,  Cohmibus  ;' 
and   that  on  that  day  the  following  resolution    was  adopted 

"Jie^olved,  That  the  secretary  be  and  he  is  hereby  authorized  and 
directed  to  advertise  for  sealed  proposals  for  the  purchase  of 
1100,000  of  certificates  of  indebtedness  authorized  by  act  of  May 
4, 1891,  as  amended  April  15,  1892  ;  said  proposals  to  be  opened 
June  1,  1892,  at  12  o'clock  noon,  the  certificates  to  be  in  denom- 
inations of  $1,000,  to  bear  interest  at  six  per  cent  per  annum, 
payable  semi-annually  from  June  1,  1892,  and  to  mature  as 
follows:  820,000,  June  1,  1894;  $20,000,  June  1,  189r) ;  $30,000, 
June  1,  1896,  and  $30,000,  June  1,  1897." 

Tt  is  claimed  that  the  bonds  in  question  are  those  covered  by 
the  above  resolution.'  In  my  opinion  if  issued  in  conformity 
therewith  and  in  conformity  vrith  the  acts  of  the  General  Assembly 
of  Ohio  for  the  benefit  of  the  State  or  a  State  university,  the 
proceeds  to  be  used  in  enlarging  and  improvmg  a  State  institution, 
the  interest  and  principal  to  be  paid  out  of  the  State  revenue, 
they  are  a  State  obligation  and  the  State  of  Ohio  cannot,  ivith  due 
regard  for  its  honor  and  credit,  permit  the  said  certificates,  either 
principal  or  interest,  to  go  unpaid,  and  they  are  "  interest-beai'ing 
obligations  of  any  State  of  the  United  States  "  within  the  meaning 
of  that  language  contained  in  subdivision  3,  section  116  above 
referred  to,  and  the  trustees  of  any  savings  bank  may  invest  the 
moneys  dei)osited  therein  and  the  income  derived  therefrom  in 
the  same,  with  the  qualification  above  mentioned,  namely,  that 
they  are  issued  in  conformity  with  the  requirements  of  the  acts 
of  the  Ohio  General  Assembly. 

I  do  not  assume  to  pass  upon  the  question  whether  the  total 
issue  of  certificates  is  within  the  restriction  contained  in  the  act 
of  1891,  that  "  the  amount  of  such  certificates  payable  in  any  one 
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year  shall  not  exceed  $30,000,"  nor  as  to  wlKsther  the  entire 
authorized  issue  of  the  State  debt  for  casual  deficits,  etc..  is  within 
the  constitutional  limitation  of  $750,000. 

Very  respectfully  yours. 

S.  "W.  ROSENDALE, 

Attorney-  Genial . 

Superintendent    of    Public    Instruction  —  Payment    of   expenses    of 

person  sent  to  examine  schools  of  Englaiid. 
The  payment  of  expenses  of  a  person  sent  by  the  Superint^^nJent  of  Public 
Inatruction  to  examine  the  schools  of  England  is  provided  for  liy  law  only 
in  case  such  expenses  are  in  the  judgment  of  the  Superintendent  "  neces- 
sary expenses"  of  his  office. 

Attoenet-General's  Offick,  i 

Albany,  Anyiist  11',  1893.  j 
Hon.  JaMes  F.  Crooker,  Superi/ntendent  of  PuhUc  InattrucUon, 
Alhcmy,  N.  7. : 
Dear  Sir. —  In  reply  to  your  comnmnication  of  the  eighteenth  , 
instant  respecting  the  payment  of  the  expenses  of  a  person  to  be 
sent  to  England  by  your  department  for  the  pur])ose  of  making  a 
report  concerning  the  schools  of  England,  I  beg  lojnii  to  say ; 

There  seems  to  be  no  express  provision  made  for  tliis  special 
work  by  chapter  324,  Laws  of  1892, 

It  is  possible  that  this  work  would  entail  a  "  necessary  expense 
of  the  office  of  the  Superintendent  of  Public  Iiistniction;'"  but 
whether  actually  so  or  not,  calls  for  decision  by  your  department, 
which  is  the  sole  judge.  The  appropriation  of  *I,ihio  for  travel- 
ing expenses  in  this  act  is  made  for  the  specilio  purpose  of 
defraying  expenses  incurred  in  visiting  certain  schools  and 
institutions  "under  the  supervision  of  your  depiirtnipnt."  This 
would  not,  of  course,  include  the  schools  of  England. 

You  must  therefore  conclude  whether  the  px|iciises  contem- 
plated to  be  incurred  by  sending  Mr.  Parsons  io  ?]ngland  are 
"  other  necessary  expenses  of  the  office,"  as  otheT'wise  this  money 
can  not  be  legally  so  expended. 

Respectfully  yours. 

S.  "W.  ROSKXDALE, 

Attorney-Gen  ertd. 
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Insurance   company — Advertisement  of  resources —  Cash  r.ajrital. 
Every  atlverUeement  made  by  an  inaurance  company  as  to  the  amount  of  its 
resources  must  state  the  amount  of  its  capital  paid  up  in  CRfih. 

Attorney-General's  Office,  i 

Albany,  Augusi  24, 1892.  j 

Hon.  James  F.  Pierce,  Superintendent  Insurance  Departtnent, 
Albany,  N.  Y.: 

Dear  Sir. —  In  reply  to  the  connnunication  of  Mr.  Shannon, 
deputy  superintendent,  to  you  of  August  23,  1892,  inquiring 
whether  the  circular  of  Roosevelt  &  Boughton,  as  correspondents 
of  the  Alliance  Assurance  Company,  of  London,  Eng.,  was  in 
violation  of  section  2,  chapter  21,  Laws  of  1877,  called  the 
"  Advertisement  Law,"  I  would  say : 

The  circular  issued  certainly  does  not  comply  with  the  statute 
which  reciuires  that  a  circular  of  the  character  shown,  purporting, 
as  it  does,  to  make  known  the  financial  standing  of  the  company, 
"shall  exhibit  the  capital  actually  paid  in,  in  cash,  and  the 
amount  of  net  surplus  of  assets  over  all  liabilities  in  such  com- 
pany, actually  available  for  the  payment  of  losses  by  fire,  and 
held  for  the  protection  of  holders  of  the  poHcies,  including,"  etc. 
(Laws  of  1877,  chapter  241.) 

The  statute  is  practically  re-enacted  to  take  effect  October  1, 
1892.     (Laws  1892,  chapter  690,  sees.  47, 48.) 

The  language  of  the  circular,  "  The  Alliance  Assurance  Com- 
pany has  a  subscribed  capital  of  £5,000,000,  of  which  £650,000 
has  been  paid  in.  It  is  one  of  the  strongest  and  richest  companies 
in  England,  having  large  accumulations,  and  has  been  doing  a 
successful  business  for  sixty-eight  years,"  is  clearly  in  violation 
of  the  express  provision  of  the  statute  above  quoted. 
Respectfully  yours. 

S.  "W.  KOSENDALE, 

Attomey-Oerieral. 


Report  of  the  Attorney-General. 

Tovm  hoard —  Who  constUvies. 
The  iJuperviBot,  townderkiuidjuBticegof  Oie  peace,  or  U17  two  of  said  justices, 
constitute  the  town  board. 

ATTORNEY-GENEBAr.'s    OfFICE,  1 

Albany,  Ati^uat  25,  1892.  f 
J   H.  DuFFV,  Esq.,  Town  Clerk,  Chateaugay,  N.    T.  : 

Dear  Sir. —  Tours  of  the  22d  instant,  relating  to  right  of  cer- 
tain members  of  town  board  to  vote,  has  been  received. 

In  reply,  permit  me  to  say,  under  section  160,  article  7, 
chapter  569,  Laws  of  1890,  the  supervisor,  town  clerk,  justices  of 
the  peace,  or  any  two  of  them,  shall  constitnte  the  town  board 
in  each  town ;  and  I  do  not  know  of  any  provision  of  the  statutes 
prohibiting  any  member  of  the  board  from  voting  in  connection 
with  any  matter  properly  before  the  board. 
J  Very  respectfully  yours. 

S.  "W.  ROSENDALE, 

A  ttorjiey-  Gen  eral. 


City  court  of  Mount  Vtmon —  Court  of  record —  Certificate  of  age 

of  judge. 
The  city  court  of  Mount  Vernon  is  a  court  of  record  and  the  Judge  thereof 
must  file  a  certificate  stating  his  Bige  with  the  Secretary  of  Stat#. 

Attorney-General's  Office,  1 

Albany,  August  29,  1892.  f 
Hon.  Fi4ANK  KiCE,  Secretary  of  State : 

Dear  Sir. — Certificate  as  to  his  age  and  letter  of  George  C. 
Appell,  judge  of  the  city  court  of  Mount  Vernon,  shown  me,  and 
in  reply : 

Section  55,  chapter  182,  Laws  of  1892,  provides  that  "there 
shall  be  within  the  city  of  Mount  Vernon  a  court  of  record  which 
shall  be  known  as  the  city  court  of  Mount  Vernon,  etc." 

Section  66  of  the  same  act  confers  upon  the  city  judge,  within 
the  city  of  Mount  Vernon,  the  powers  of  a  justice  of  the  Supreme 
Court  at  chambers.  It  would,  therefore,  seem  proper,  in  com- 
pliance with  section  54,  Code  Civil  Procedure,  to  file  in  your 
office  the  certificate  in  question. 

Truly  yours. 

S.  W.  ROSENDALE, 

A  tiomei/-  General. 


r 
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PoUing  place  —  Where  to  be  located 
The  towD  board  can  not  designate  a  polling  place  for  an  electLon  diatrict  out- 
side of  the  district. 

Attoenet-Geneeal's  0?-fioe.         1 
Albany,  Av^itst  30,  1892.  1 

H,  BoGAEDuw,  Esq.,  Supervisor,  etc.,  CoxsacMe,  N.  Y.: 

Dear  Sir.- — I  am  in  receipt  of  your  communication  of  yester- 
day's (late.  In  reply  I  have  the  honor  to  state  that,  in  my 
opinion,  by  reason  of  the  provisions  of  section  1  of  article  II, 
of  the  State  Constitution,  and  section  10  of  chapter  680  of  the 
Laws  of  1892,  the  town  board  has  no  authority  to  desig- 
nate a  polling  place  for  an  election  district  outside  of  the 
district. 

Article  II,  aectior  1  of  the  State  Constitution,  provides  that 
every  quahtied  elector  "shall  be  entitled  to  vote  *  *  * 
in  the  election  district  of  which  he  shall  at  the  time  be  a 
resident." 

Chapter  080,  Laws  of  1892,  section  10  provides  that  the  town 

board  "shall  designate  the  places  in  each  election  district  in  the 

*      *      *      town    at   which   the   meetings   for   the  registry   of 

voters  and  the  election  shall  be  held  during  the  year." 

Yours  very  respectfully. 

S.  W.  ROSENDALE, 

A  ttornei/Seneral. 


Official  (iiilhits  o>i  proposed  consHtutionai  amendments. 
Form  o^fBcial  ballots  on  proposed  coiutitutiona)  amendmentfl  prescribed, 

Attoeney-G-eneeai.'s   Offick,  1 

Albany,  Aii^-'st  31,  189a.  f 

Hon.  Feask  Rice.  Secretary  of  State  : 

My  Dear  Sir.  —  1  have  the  honor  to  acknowledge  tlie  receipt 
of  your  communication  relating  to  the  form  of  otficial  ballots  for 
the  constitutional  aiaendmeuts  to  be  submitted  to  the  People  at 
the  coming  election. 
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There  are  three  separate  proposed  amendments  to  the  Constitu- 
tion to  be  submitted  to  the  voters  of  this  State  at  the  next  general 
election. 

In  my  opinion,  under  section  83,  chapter  680,  Laws  of  1892, 
the  form  of  an  official  ballot  for  constitutional  amendment  ebould 
be  as  follows : 

They  should  be  six  inches  wide. 

They  should  have  a  perforated  line  running  across  them  parallel 
with  and  one  inch  from  the  top. 

The  stub  should  have  printed  upon  the  back  the  number  of 
ballot  and  nothing  more. 

Each  ballot  should  be  of  the  same  length. 

On  the  face  of  each  stub  should  be  printed  in  uniform  type  the 
words  "  oiKcial  ballot  for  (here  insert  the  name  of  the  town  or 
ward  and  district  for  which  the  ballot  was  prepared)."' 

The  ballot  should  be  of  such  form  and  so  printed  that  when 
folded  for  voting  the  whole  of  the  indorsement  and  the  printed 
number  on  the  back  of  stub  shall  be  visible. 

All  official  ballots  prepared  by  the  same  officer  or  board  for  the 
same  election  district  and  the  same  election  should  be  of  precisely 
the  same  quality  and  tint  of  paper,  kind  of  type  and  quality  and 
tint  of  plain  black  ink,  and  of  uniform  length. 

They  need  not  be  of  the  same  length  of  the  official  candidate 
ballots. 

Each  constitutional  amendment  ballot  should  be  so  indorsed 
on  the  back  below  the  perforated  line  or  stub  as  to  appropriately 
indicate  the  proposed  amendment  to  which  it  relates.  This 
indorsement  should  be  printed  in  great  primer  Boman  condensed 


AMENDMENT  NO.  1. 
PROPOSING  AN  AMEND- 
MENT TO  SECTION  TEN, 
ARTICLE  THREE  OF  THE 
CONSTITUTION,  RELATING 

TO  THE  POWERS  OF 

THE  TWO  HOUSES  OF  THE 

LEGISLATURE. 
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And  the  ballot  for  constitutional  amendment  No.  i,  upon 
the  back  and  below  the  perforated  line,  should  have  the 
indorsement : 

AMENDMENT  NO.  2. 
PROPOSING  AN  AMEND- 
MENT TO  ARTICLE  SIX  OF 
THE  CONSTITUTION,  RE- 
LATING TO  ELECTION  OF 

ADDITIONAL  JUSTICES 
OF  THE  SUPREME  COURT. 

And  the  ballot  for  constitutional  amendment  No.  3,  npon 
the  back  and  below  the  perforated  line,  should  have  the 
indorsement ; 

AMENDMENT  NO.  3. 
PROPOSING  AN  AMEND- 
MENT TO  SECTION  SEVEN 
OF  ARTICLE  SEVEN  OF 
THE  CONSTITUTION, 
RELATING  TO  ONONDAGA 
SALT  SPRINGS. 

There  should  be  nothing  upon  the  back  of  the  ballot 
indicating,  in  any  manner,  whether  it  is  for  or  against  the 
amendment. 

Upon  the  face  of  an  official  ballot  upon  a  proposed  constitu- 
tional amendment,  below  the  perforated  line,  there  shonld  be 
plainly  and  clearly  printed  upon  each  of  one  kind  of  such  official 
ballots  the  proper  language  for  designating  a  vote  FOR,  and  npon 
each  of  the  other  kind  of  such  ballots,  the  proper  language  for 
designating  a  vote  AGAINST  such  amendment,  thus ; 

AGAINST 
the  proposed  amendment  to  section 
seven  of  article  seven  of  the  Con- 
stitution, relating  to  Ononda^ 
Salt  Springs. 
35 
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FOR 
the  proposed  amendment  to  section 
seven  of  article  seven  of  the  Con- 
stitution, relating  to  Onondaga, 
Salt  Springs. 
A  similar  form  of  ballot  for  each   of  the  other  amendments, 
clianging   the   indorsement   to   correspond    with    the    proposed 
amendment,  the  same  as  upon  or  snbstantially  the  same  as  upon 
the  back  of  each  respective  ballot. 

Upou  the  face  of  the  stub  print  the  number  of  the  amendment, 
thus : 

AMENDMENT  No.  3. 
OFFICIAL  BALLOT  FOR  (here  insert  name  of  the  district 
in  which  the  ballot  is  to  be  used). 

'I'welve  sample  ballots  of  each  kind  should  be  proWded  for 
every  polling  district. 

Such  sample  ballots  should  be  printed  on  paper  of  a  different 
color  from  the  official  ballots  and  without  numbers  on  tlie  stubs 
and  should  not  otherwise  differ  from  the  official  balliit. 

T^veive  instruction  cards  printed  in  English  anil  tivelve  printed 
in  each  of  such  other  languages  as  the  officer  or  officers  charged 
with  providing  them  shall  deem  necessary,  shall  be  ])rovided  for 
eacli  such  poUing  place,  containing  in  clear,  large  type  full 
iu-structions  for  the  guidance  of  voters  in  obtaining  ballots  for 
voting,  in  preparing  their  ballots  for  deposit  in  the  boxes,  in 
returning  their  ballots  to  the  ballot  clerks  and  hi  obtaining  new 
ballots  in  place  of  those  returnetl.  Said  instniotion  card  sball 
also  contain  a  copy  of  sections  of  the  Penal  Code  relating  to 
crimes  against  the  election  franchise,  being  cha])ter  693,  Laws 
of  1892  (being  sections  41  to  41w  inclusive,  tit.  5,  Penal  Code). 

There  should  be  one  ballot  box  at  each  polling  place  for  the 
reception  of  ballots  upon  each   such  amendment  which  shall  be 
labeled    and  numbered    to   correspond    with   such   amendments 
respectively,  in  conformity  with  section  13  of  said  chajiter  68u. 
Very  respectfully  yours. 

S.  W.  R08ENDALE, 

Attuniey-General. 
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Fallot  Mefortn  Law  —  When  applicable.  ■ 

The  provieioiiB  of  the  Ballot  Reform  Law  are  not  applicable  to  elections  whert  ' 

no  officers  ute  to  be  elected.  | 

Attokney-Gesekal's  Office,  i  ' 

Albany,  Septe?nber  1,  1892.  f  ' 

Chablbs  L.  Fellows,  Esq.,  Newport,  N.   Y. : 

Dear  Sir. — In  reply  to  youi"  comnmnication  of    the  twenty-  _  _ 

seventh  ult.  1  have  the  honor  to  state:  *_i 

Section   80  of   the   Election   r,aw   (Laws   1892,  chapter   680),  \ 

provides  that  official  ballots  shall  be  provided  at  elections  at  ' 

which  officers  are  to  be  elected,  with  certain  exceptions. 

As  no  officers  are  to  be  elected  at  the  election  to  which  you 
refer,  no  official  ballots  are  to  be  furnished. 

1  am  of  the  opinion  that  the  booths  are  provided  for  only  in 
connection  with  the  other  provisions  of  the  "ballot  reform" 
legislation,  and  that  their  presence  and  use  is  unnecessary,  except 
in  cases  where  official  ballots  are  used. 

Yours  very  truly. 

S.  W.  ROSENDALE, 

Attorney-  Oeneral. 

Quarantine — Powers   oj'  supervising   surgeon-general  (if  the    United 

States —  State  leyislation. 
The  supervising  surgeon-general  of  the  United  States  has  no  power  to  adopi 
quarantine  regulations  which  conflict  with  State  legislation  on  the  subject. 

Attoknev-Geneeal's  Office,  j 

Ar.nANY,  ^September  2,  1892.  f 
Hon.  William  T.  Jenkins,  Health    Officer,   Port  of  New    Tork. 
New  York  City,  N.  Y.: 
Dear  Sir, —  In  reply  to  your  request  for  my  opinion  as  to  your  ( 

power  and  duty  as  health  officer  of  the  port  of  New  York,  in 
view  of  the  recent  proclamation  issued  by  the  supervising  sur- 
geon-general of  the.  United  States  marine  hospital  service,  and 
the  Secretary  of  the  Treasury  of  the  United  States,  approved  by 
the  President,  I  have  the  honor  to  state : 

I  have  read  the  'opinion  of  the  Attorney-General  of  the  United 
States,  as  published  in  the  public  jiress  of  this  date,  and  agree 
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with  that  portion  of  his  opinion  wherein  he  states  that  the  act 
of  Congress  of  April  29,  1878,  chapter  66,  volume  Sio.  statutes-at- 
large,  page  37,  may  be  considered  in  full  force  and  effect  at  the 
present  time. 

The  act  of  1878,  referred  to,  prohibits  the  entrv-  nf  any  vessel 
from  any  foreign  port  or  country  where  any  conta^nous  or  infec- 
tious disease  may  exist,  contrary  to  the  quarantine  laws  of  any 
State  into  or  through  the  jurisdiction  of  which  eaid  vessel  may 
,t^;.  pass,  or  to  which  it  is  destined,  or  except  in  the  manuer  and 

^  subject  to  the  regulations  to  be  prescribed  as  in  the  act  cimtained. 

irf  The  act  further  requires  the  consular  officer  or  other  represen- 

»;-;,  tative   of  the   United   States  at   or  near   any  foreio;n   ])ort    to 

fc.-  :  immediately  give  information  to  the  supervising  surgeon-general 

^'.   '  of  the  marine  hospital  service  whenever  any  infectious  or  con- 

^''  tagious  disease  shall  appear  in  any  foreign  port  or  country  or  in 

s^  case  of  the  departure  of  any  vessel  from  any  infecteil  foreign 

%■  port  bound  for  any  port  in  the  United  States.    Tlte  I'acts  to  be 

'-i"',.  reported  in  such  case  are  stated  iD  detail,  and  a  like  report  is 

1.'.-;  reqmred  to  be  made  to  the  health  officer  of  the  port  of  destina- 

tion in  the  United  States.     The  consular  officer  is  further  required 
^i .  to  make  weekly  reports  to  the  health  officer  of  the  sanitary 

?>  condition  of  the  ports  at  which  they  are  respectively  Htationed. 

'^  The    surgeon-general   of    the   marine   hospital  service,  imder 

i  the  direction  of  the  Secretary  of  the  Treasury,  is  char^ged  by  the 

;•,,;  act  with  the  execution  of  the  provisions  of  the  act  and  of  framing 

mles  and  regulations  for  that  purpose,   which  rules  are  to  be 
I  subject  to  approval  by  the  president. 

Two  important  provisions  of  the  same  act  should  be  considered 
in  determining  how  far  this  act  of  Congress  is  applicable  to  the 
jmrt  of  the  city  of  New  York.  The  rules  and  regulations  to  be 
prescribed  are,  by  the  aet  itself,  limited  by  the  provisions. 

First.  "But  such  rules  and  regulations  shall  not  ciintiict  with 
or  impair  any  sanitary  or  quarantine  laws  or  regulations  of  any 
State  or  municipal  authorities  now  existing  or  whicii  tnay  here- 
after be  enacted;"  and 

Second,  "Provided  that  there  shall  be  no  interference  in  any 
manner  with  any  quarantine  laws  or  regulations  as  they  now 
exist  or  may  hereafter  be  adopted  tmder  State  laws." 
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The  act  of  Congress,  as  will  be  seeii,  therefore,  recognizes  the 
right  of-  the  States  to  enact  quarantine  lawa  and  rules  and  rega- 
latious,  and  when  such  laws,  rules  and  regulations  shall  have 
been  enacted,  the  act  of  Congress  or  any  rules  or  regulations 
established  thereunder  in  conflict  with  or  which  in  any  manner 
inii>air  or  interfere  with  such  quarantine  laws  or  regulations  as 
exist  in  the  States  must  give  way  to  the  laws  and  regulations 
adopted  by  the  various  States. 

The  act  of  Congress,  therefore,  in  view  of  the  fact  that  the 
State  of  New  York  has  adopted  laws  and  regulations  with  refer- 
ence to  quarantine,  does  not  give  to  the  supervising  surgeon- 
general  of  the  United  States  authority  to  make  any  rules  or 
proclamation  that  conflicts  with  or  impairs  any  law  of  the  State 
of  New  York,  or  rule  or  regulation  of  the  Quarantine  Commis- 
sioners or  health  officer  of  this  State. 

The  various  States  are  intrusted  with  the  duty  of  enacting  and 
maintaining  all  internal  i-egulations  necessary  for  the  preserva- 
tion and  the  prevention  of  injury  to  the  rights  of  others  and 
the  protection  of  the  public  health.  As  the  general  police  power 
of  the  United  States  is  located  in  the  States,  the  police  power  of 
the  States  can  not  be  interfered  with. 

Mr.  Cooley,  in  his  work  on  constitutional  limitations,  page  574, 
says:  "In  the  American  constitutional  system  the  power  to 
estabUsh  the  ordinary  regulations  of  police  ha^  been  left  with 
the  individual  States  and  can  not  be  assumed  by  the  national 
government.  If  the  power  only  extends  to  a  just  regulation 
of  rights,  with  a  view  to  the  due  protection  and  enjoyment  of 
all,  and  does  not  deprive  anyone  of  that  which  is  justly  and 
properly  his  own,  it  is  obvious  that  its  possession  by  the  State 
and  its  exercise  for  the  regulation  of  the  property  and  actions  of 
its  citizens  can  not  well  constitute  an  invasion  of  national  juris- 
diction or  afford  a  basis  for  an  appeal  to  the  protection  of  the 
national  authorities."  The  language  (juoted  is  adopted  by  the 
United  States  Court  in  the  case  of  Patterson  v.  Kentucky  (97 
United  States  Reports,  page  503  and  following) ;  and  speaking  of 
the  police  power  of  the  State,  the  court  there  said,  Mr.  Justice 
Harlan  delivering  the  opinion:  "White  it  is  confessedly  difficult 
to  mark  the  precise  boundaries  of  that  power,  or  to  indicate  by 
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any  general  rule  the  exact  limitations  which  the  States  must 
observe  in  its  exercise,  the  existence  of  such  a  power  in  the  States 
has  heen  uniformly  recognized  in  this  court,"  citirg  several  cases. 
"  It  is  embraced  in  what  Mr.  Chief  Justice  Marshall,  in  Gibbons 
V.  Ogden,  calls  that  'immense  mass  of  legislation'  which  can 
be  most  advantageously  exercised  by  the  States,  and  over  which 
the  national  authorities  can  not  assume  supervfeiou  or  control. 
By  the  settled  doctrines  of  this  court,  the  police  power  extends, 
at  leiist,  to  the  protection  of  the  lives,  the  health,  and  the  prop- 
erty of  the  community  against  the  injurious  exercise  by  any  citi- 
zen of  his  own  rights.  State  legislation,  strictly  end  legitimately 
for  police  purposes,  does  not,  in  the  sense  of  the  Constitution, 
necessarily  intrench  upon  any  authority  which  has  been  confided, 
expressly  or  by  implication,  to  the  national  government.  *  *  * 
Whether  the  policy  thus  pursued  by  the  State  is  wise  or  unwise, 
it  is  not  the  province  of  the  national  authorities  to  determine. 
Tiiat  belongs  to  each  State,  under  its  own  sense  of  duty,  and  in 
vieiv  of  the  provisions  of  its  own  Constitution.  It-s  action  in 
these  respects  is  beyond  the  corrective  power  in  this  court." 

Ill  the  case  of  Morgan  Steamship  Company  vs.  Louisiana  Board 
of  Health  and  Another  (118  IT.  S.,  455),  the  Supreme  Court 
of  tlie  United  States  held  that  the  system  of  quarantine  laws 
established  by  the  statutes  of  the  State  of  Louisiana  was  a  right- 
ful exercise  of  the  police  power  for  the  protection  of  health,  which 
was  not  forbidden  by  the  Constitution  of  the  United  States ;  that 
while  some  of  the  rules  of  that  system  might  possibly  amount  to 
regulations  of  commerce  with  foreign  nations  or  among  the 
Slates,  though  not  so  designed,  it  still  belonged  to  that  class 
which  Crhe  States  may  establish  until  Congress  acts  in  the  matter 
by  covering  the  same  ground  or  passing  special  laws  ;  that  Con- 
gress, BO  far  from  doing  either  of  these  things,  has  by  the  act  of 
1878.  cited  by  the  learned  Attorney-General  of  the  United 
States,  adopted  the  laws  of  the  States  on  that  subject  and  for- 
bidden all  interference  with  their  enforcement.  The  court  lield 
in  tliis  case  that  the  enactment  of  quarantine  laws  was  within  the 
province  of  the  States  of  the  Union,  and  discusses  at  length  the 
power  of  the  States  to,  enact  quarantine  laws  8,nd  the  effect  of 
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sucli  laws  with  reference  to  the  }HY»visi<tiis  of   the  United  States 
Constitution  regulating  commerae. 

The  case  of  Ivimmish  v.  Bull  (129  U.  S..  217),  may  also  be 
t:it«d  upon  this  same  question. 

We  thus  have  the  opinion  of  the  Supreme  Court  of  the  United 
States  that  the  act  of  1878,  cited  by  the  Attorney-General  in  his 
opinion,  wfis  merely  an  adoption  by  Congress  ol'  the  laws  of  the 
various  States  of  the  Union,  with  reference  to  ([uarantine,  and 
having  adopted  such  laws,  the  act,  not  only  by  reason  of  such  adop- 
tion, but  by  express  language,  should  be  construed  to  forbid  all 
interference  with  their  enforcement. 

lu  view  of  the  language  of  the  act  of  Congress  referred  to, 
preserving  to  tha  various  States  the  right  to  enact  laws  an<l 
make  regulations  with  reference  to  quarantine,  and  providing 
that  there  should  be  no  interference  in  any  manner  with  any 
laws  or  regulations  so  enacted,  I  am  of  the  opinion  that  the  power 
granted  yon  by  the  statutes  of  this  Sta.te  and  the  duty  imposed 
upon  you  liy  that  statute,  as  well  as  by  the  rules  and  regulations 
of  the  quarantine  department  of  the  State  of  New  York,  should 
be  adopted  and  followed  by  you  with  reference  to  your  conduct 
as  health  officer  of  the  ])ort  of  New  York,  and  that  if  the  rules 
and  regulations  contained  in  the  ]>roclamation  of  the  supervising 
surgeon-general  of  the  United  States,  and  approved  by  the 
Secretary  of  the  Treasury,  are  in  conflict  with  or  impair  or  in  any 
manner  interfere  with  any  sanitary  or  quarantine  law  or  regula- 
tion of  this  State,  they  must  yield,  where  such  conflict  or  inter- 
ference arises,  to  the  law  of  this  State  and  the  rules  and  regula- 
tions adopted  by  the  Quarantine  Commissioners  of  the  State. 
Very  respectfully. 

S.  W.  ROSEN  DALE, 
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Polling  places  —  Designation  of — Notices  of  election. 
FoUing  plB,cea  eoould  be  designated  by  the  town  board  on  tke  first  Tueeday  of 
September.    Notices  of  election  need  not  be  posted. 

Attobnkt-Genpral's  Office,  1 

[Albant,  September  2, 1892.  f 
John  B.  Cokwat,  Esq.,  Argyle,  N.  Y  : 

Dear  Sir. — I  am  in  receipt  of  your  communication  of  yester- 
day's datn. 

In  reply  thereto,  I  have  the  honor  to  herewitli  rinclose  you  a 

copy  of  the  new  Election  Law,  chapter  680  of  the  Laws  of  1892. 

The  provision  as  to  designation  of  places  for  holding  elections 

is  contained  in  section  10.     Previous  legislation  on  that  subject 

is  repealed. 

The  town  board  (supervisor,  town  clerk  and  justices  of  the 
peace)  are  to  meet  on  the  first  Tuesday  of  September  for  the 
purpose  of  designating  the  registry  and  polling  places. 

The  new  law  seems  to  contain  no  provision  as  to  giving  the 
notice  previously  required  by  chapter  130  of  the  Laws  of  1842. 
as  amended  by  chapter  137  of  the  Laws  of  1881. 
Very  truly  yours. 

S.  "W.  "ROSENDALE, 

A  Uom  ey-  General . 

Certificate  for  foreiyn   corporation  —  Banking  and  insurance    cor' 

porations. 
Corporations  of  other  States  having  banking  or  insurance  powere  should  not 

be  furnished  by  the  Secretary  of  State  with  certificates  allowing  them  to 

eierciaa  their  powers  in  this  State. 

Attornet-General's  Office,  | 

Albany,  Septemher  3,  1892.  ( 
Hon.  Fkank  Rice,  Secreta/ry  of  Siaie : 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the  nine- 
teenth ultimo,  inclosing  an  exemplified  copy  of  the  certificate  of 
incorporation  and  designation  of  "The  Indemnity  Loan  and 
Trust  Company,"  a  foreign  corporation,  presented  at  your  office 
for  filing. 
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You  request  my  opinion  as  to  w'hether  the  objects,  as  therein 
stated,  are  not  beyond  the  scope  of  any  act  under  which  certifi- 
cates are  filed  in  your  office. 

In  reply,  I  have  the  honor  to  say : 

Section  15  of  the  General  Corporation  Law  {chapter  687,  Laws 
of  1892)  under  the  provisions  of  which  the  certificate  is  applied 
for,  expressly  exempts  moneyed  corporations  from  the  operation 
of  its  provisions.' 

By  section  3  of  the  same  act,  a  moneyed  corporation  is  defined 
to  be  "a  corporation  formed  undef  or  subject  to  the  banking  or 
the  insurance  law," 

The  articles  of  incorporation  of  the  company  in  question  state 
that  the  objects  of  its  incorporation  are,  among  other  things,  "  to 
do  and  perform  all  and  everything  which  may  be  legally  done 
and  performed  by  *  *  *  loan,  investment,  indemnity. 
guarantee  and  trust  companies,  with  full  power  to  do  a  general 
debenture  bond  business  ;  to  act  as  trustee  for  estates,"  etc. 

Some  of  these  objects  clearly  come  within  the  provisions  of  the 
banking  and  insurance  laws,  and  such  powers  should  not  be  exei'- 
cised  by  this  corporation,  except  upon  compliance  with  said  laws. 

I  a,m,  therefore,  of  the  opinion,  that  this  is  not  a  case  where  the 
certificate  applied  for  should  be  granted  by  you. 
Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney-General. 

Jloard    of     Claims  —  Awards    for     diseased     cattle     slaughtered  — 

Payment  of. 
Awarde  made  b^  the  Board  of  Claims  to  owners  of  diseased  cattle  slaughtered 
by  order  of  tlie  State  Board  of  Health,  are  not  payable  out  of  the  appro- 
priation made  for  the  ' '  expenses  "  of  the  State  Board  of  Health  incurred 
in  that  eut«rpriBe. 

Attoeney -General's  Office,  1 

Albany,  September  5,  1892.  f 
Hon.  Lewis  Balch,  Secreta/ry  State  Board  of  Health : 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  August 
tenth  requesting  my  opinion  as  to  whether  awards  made  by  the 
Board  of  Claims  pursuant  to  chapter  487  of  the  Laws  of  1892. 
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"  in  ivlation  to  tuberculosis  in  milch  cows  and  other  cattle,  and 
infections  and  contagious  diseases  of  cattle,"  should  he  ]iaid  oat 
of  the  $5,000  appropriated  by  section  6  of  said  act. 

In  reply  thereto  I  have  the  honor  to  submit  the  following: 

The  act  in  question  imposes  certain  duties  upon  the  State  Hoard 
of  Health  for  the  purpose  of  preventing  disease  in  cattle. 

Section  1  makes  it  the  duty  of  said  board  "  to  use  all  reason- 
able iiieins  for  ascertaining  the  existence  and  cause  of  disease  in 
*  *  *  cattle  *  *  *  and  for  averting  the  same ; "  also  to 
inform  local  boards  of  the  existence  of  such  disease  and  to  make 
suggestions  in  relation  thereto. 

Section  3  gives  said  board  authority  to  employ  inspectors  and 
fix  their  com|>ensation. 

Section  3  gives  said  board  power  to  take  measures  to  suppress 
such  disease ;  also  to  prescribe  regulations  for  destruction  of 
aniTiials  affected,  and  for  the  disposition  of  their  hides  and  car- 
ias,-i-'s  ;  also  to  i>rescribe  rules  and  regulations  for  disinfection. 

Section  4  gives  said  board  power  to  kill  or  order  to  be  killed 
any  iinimal  which  has  been  exposed  to  contagion. 

Section  6  appropriates  "  the  sum  of  $5,000  or  so  much  thereof 
as  maybe  necessary"  for  "all  expenses  incurred  by  the  State 
Board  of  Health  in  carrying  out  the  provisions  of  tliis  act  and 
in  [>erforming  the  duties  hereby  devolved  upon  it," 

Section  7  gives  to  the  Board  of  Claims  authority  to  "  hear, 
audit  and  determine "  all  claims  for  animals  slaughtered  under 
the  provisions  of  said  act. 

From  the  foregoing  it  will  be  seen  that  certain  duties  are 
imposed  upon  the  State  Board  of  Health  in  preventing  spread 
of  contagion  among  animals,  in  the  performance  of  which  duties 
and  the  employment  of  assistants,  certain  expenses  will  necessarily 
be  iTicurred. 

Tlie  Board  of  Health  is  given  no  authority  to  audit  or  pay  claims 
made  by  owners  for  animals  slaughtered,  which  authority  is 
es])vessly  given  to  the  State  Board  of  Claims. 

TliG  payment  of  such  claims  is  therefore  no  part  of  the 
"expenses"  of  the  State  Board  of  Health.  The  appropriation 
referred  to  is  limited  to  such  "  expenses." 
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I  am,  therefore,  of  the  opinion  that  awards  made  by  the  Board 
of  Claims  under  the  provisions  of  thia  law  are  not  payable  out  of 
the  appropriation  made  in  section  6  thereof,  but  that  such  appro- 
priation should  be  devoted  to  the  payment  of  expenses  incurred 
by  the  Baard  of  Health  under  the  provisions  of  sections  I,  3,  ^  and 
i  of  siiid  act. 

Very  respectfully. 

S.  W.  ROSENDALE, 

A  ttorney-G&neral. 

Actiiins  by  tkepeople —  Bmid  in  replevin. 
The  people  of  the  State  are  not  required  to  give  a.  bond  in  a  repleTin  or  other 
action  instituted  by  tlieo). 

Attoevey-Genkral's  Okfioe,  ( 

Albany,  September  6,  1892.  ' 
Hon.  C.  0,  MtjCKEEiiv,  Seeretai-y  Neio   VorA-  State  Forest  Covi- 
inivdon  : 

My  Dear  Sir. —  I  have  the  honor  to  aelvnowledge  the  receipt 
of  your  communication  of  the  sixth  instant,  containing  copy  of  » 
letter  addressed  to  the  Stfite  Forest  (Commission  by  A.  A.  Boyii- 
ton,  sheriff  of  Essex  comity,  wherein  he  says  he  thinks  he  will 
retjuire  indemnity  in  the  Gillespie  matter  and  retjuests  the 
Forest  Commission  to  send  bond,  and  you  state  that  the  matter 
referred  to  is  an  action  of  replevin  brought  by  the  Forest  Cotn- 
miaaion  in  behalf  of  the  people  of  the  State  against  William  .1 . 
Gillespie,  of  Bloomingdale,  for  the  purpose  of  replevying  a 
quantity  of  togs,  and  that  the  same  have  been  seized  by  the 
sheriff  aid  are  now  claimed  by  a  third  party,  one  Atonroe  Hall, 
who  requests  the  sheriff  to  deliver  them  to  him. 

V<ni  ask  if  it  is  necessary  for  the  State  to  give  a  bond  of 
indemnity  to  the  sheriff  in  such  cases. 

In  reply,  permit  me  to  call  your  attention  to  section  195*0, 
Code  of  Civil  Procedure,  which  reatls  aa  follows:  "Each 
provision  of  this  act  ret]uiring  a  party  to  f^ive  security  for  the 
purpose  of  procuring  an  order  of  arrest,  an  injunction  rjrder.  or  ii 
warranto!  attachment,  or  as  a  condition  of  obtaining  any  other 
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rebef,  or  taking  a  proceeding,  or  allowing  the  court,  or  a  judge, 
to  require  such  security  to  be  given,  is  to  be  construed  as 
excluding  an  action  brought  by  the  people  of  the  State  or  by  a 
domestic  municipal  corporation,  or  by  a  public  olliiser  in  behalf 
of  the  people,  or  of  such  a  corporation ;  except  where  the 
secunty  to  be  given  in  such  an  action  is  specially  regulated  by 
-  the  provision  m  question," 
^'  In  my  opimon  the  State  is  not  required  to  give  the  bond 

'  referred  to,  and  it  is  the  duty  of  the  sheriff  to  }>r<Dceed  in  all 

^  respects  as  if  the  required  undertaking  had  been  given. 

V  Very  respectfully. 

J  S.  W.  ROSENDALE, 

"v  Attorn  ei/- General. 

Quarantine  Comminsionera —  Comptroller. 
The  right  of  the  Comptroller  to  place  a  sum  of  money  at  the  di^put^al  of  the 
t  ,  Quarantine  Commiaaionere  without  an  appropriation  for  that  purpose  is 

1 ,  doubtf ol. 


/ 
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Albany,  Septernber  7,  1892.  I 
Hon.  Frank  Campbell,  Com/pi/roUer ; 

Dear  Sir. — I  am  in  receipt  of  the  correspondence  bet^veen  the 
Quarantine  Commissioners  and  your  office,  reqiie.'^ting  you  to 
place  to  the  credit  of  the  Quarantine  Commissioners  the  sum  of 
$10,000  for  their  use  in  the  expenses  of  quarantiiK',  and  also  a 
letter  of  Hon.  William  T.  Jenkins,  health  officer  of  tlie  port  of 
New  York,  asking  if,  according  to  section  10,  article  7,  of  the 
Constitution,  they  may  incur  debts  for  which  the  State  will  be 
responsible  and  to  what  extent,  and  in  response  tliereto,  I  beg 
leave  to  state : 

The  condition  of  affairs,  in  view  of  the  threatened  invasion  of 
cholera,  was  not  anticipated  by  the  Legislature,  and  tlie  omission 
to  make  an  appropriation  for  extraordinary  expenses  of  quarantine 
in  ease  of  such  emergency  ought  not  to  be  permitted  to  impede 
the  work  of  the  Quarantine  Commissioners  orfieaitli  officer  of 
the  pprt  of  NewJ  York  in  the  protection  of  the  lu^alth  of  our 
citizens. 
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The  question,  however,  as  to  the  power  of  the  health  officer's 
department  or  Quarantine  Commissioners  to  incur  debts  for 
which  the  State  will  be  responsible  is  very  doubtful. 

The  provisions  of  section  10,  article  7,  of  the  Constitution,  to 
which  your  attention  is  called  in  the  letter  of  Dr.  Jenkins,  refer 
to  the  power  of  the  State  to  incur  debts,  and  would  not,  in  my' 
judgment,  authorize  the  contracting  of  debts  by  that  officer  or 
the  Board  of  Commiasioners  of  Quarantine. 

There  can  be  no  doubt  that  the  Commissioners  of  Quarantine 
should  be  immediately  supplied  with  funds  sufficient  adequately 
to  meet  the  necessities  of  the  occasion.  If  there  be  any  fund 
whatever  in  your  department  which  you  can  make  available  for 
the  purpose,  you  would  be  justified  in  placing  it  at  the  disposal 
of  the  Board  of  Commissioners  of  Quarantine. 

In  any  event,  tliere  will  be  no  difficulty  whatsoever  in  the 
board  obtaining  advancement  of  money  from  banks  upon  your 
approval  as  to  amount  and  the  assurances  that  you  could  safely 
give  that  the  Legislature  would  promptly  make  appropriation 
for  the  payment  of  any  advances  made  to  the  Board  of  CommiB- 
sioners  of  Quarantine. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Atto-rney-  General. 


Anti- Pinkerton  Bill  —  Agricultural  societies. 
Agricultural  Bocieties  can  not  appoint  deputy  sberiffB  and  constablea  not  rera- 
denta   of    their   county,   outside  of   New  Yorii,   Kings  and  Westchester 


I  ur  uuxui 
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Attoknky  General's  Office,  i 

Albany,  September  7,  1892.  j 
Chakj.eb  Coles,  Esq.,  Manhasset,  Queens  county,  N.  Y.  : 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the 
twenty-seventh  ultimo,  in  which  you  ask :  "  Does  the  Anti- 
Pinkerton  Bill,  passed  during  the  legislative  session  of  1892,  conflict 
with  or  prohibit  the  engagement  of  officers  by  any  agricultural 
or  horticultural  society,  as  authorized  by  an  act  passed  March  7, 
1859,   by    which   the   board   of  managers  of  such  societies  are 
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allowed  to  engage  as  many  citizens  of  this  State  a^  may  be 
necessary  to  preserve  order,  etc." 

In  reply,  permit  me  to  say  that  chapter  272,  Laws  of  1892, 
provides  that  "  no  sheriff  of  a  county,  mayor  of  a  city,  or  official 
or  other  person  authorized  to  appoint  by  law  special  deputy 
sheriflfs,  special  constables,  marshals,  policemen  or  other  peace 
officers  of  this  State,  shall  hereafter,  at  the  instance  of  any 
agent,  society  or  association,  appoint  as  such  special  deputy,  etc., 
any  person  who  shall  not  be  at  the  time  of  his  appoiiitiiient  a 
resident  of  the  same  county  as  the  mayor  or  sheriflf  or  other 
oiHcial  making  such  appointment." 

All  places  kept  for  summer  resorts  and  the  grounds  of  racing 
associations  in  the  counties  of  New  York,  Kings  and  West- 
chester are  exempted  from  the  provisions  of  the  above  act.  The 
county  of  Queens  is  within  its  provisions,  and  special  deputy 
sheriffs  and  special  constables  can  not  be  appointed  who  are  not 
residents  of  the  county  of  Queens  at  the  time  of  their  appointment. 
Verj'  truly  yours. 

S.  W.  ROSENDALE, 

A  ttomey-  Oeneroi. 


Inatruetiou  cards  for  vuters  —  Contents. 
Instruction  cards  (or  Totere  ohould  contain  sections  41-41w  of  the  Penal  Code. 
Attoknet-General's  Office,  i 

Albany,  Septemher  9,  1892.  f 
().  G.  KiN(,,  Esq.,  Clerk,  Oweyo,  N.  T.  : 

Dear  Sir. —  I  am  in  receipt  of  yours  of  the  eighth  instant,  in 
which  you  ask  whether,  under  section  84,  chapter  680,  Laws  of 
1892,  instruction  cards  should  contain  all  of  chapter  693,  Laws  of 
1892. 

In  my  opinion,  instruction  cards  should  contain  a  copy  of  each 
of  the  sections  of  the  Penal  Code  relating  to  crimes  against  the 
elective  franchise,  being  sections  41  and  41w,  inclusive.  (Chapter 
693,  laws  of  1892.) 

Very  truly  yours. 

S.  W.  ROSENDALE, 

A  ttomey-  General. 
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ifance  tax—  Legactea  nfider  #500  —  Real  estate. 


re  exempt  from  the  "  inheritauce  tax." 
IQ  of  ^0  is  subject  bo  said  tax. 


'OKNEV -General's  Office,  i 

Albany,  September  10,  1S92.  | 


Hon.  C.  P.  DoitLAKi),  i^un-ogate,  Pmighkeepsie,  N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  yours  of  the  Einth  instant,  in 
which  you  ask : 

First.  "Whether,  under  section  22,  chapter  399,  Laws  of  1893, 
legacies  under  $500  to  person  exempt  are  taxable  ? " 

Second.  "  Whether  real  estate,  under  section  1  of  the  same  act,  is 
taxable  'i " 

In  answer  to  your  first  inquiry,  I  think  they  are,  and   in  answer 
to  the  second  inquiry,  I  think  it  is,  if  the  value  is  $500  or  over. 
Very  truly  yours. 

S.  W.  ROSENDALE, 

A  itorney-  General. 


Partition  aetion— Alien  heirs. 
Tlie  funds  arising  from  a  sale  in  a  partition  action  of  the  interest  in  the  par- 
titioned property   which   would  belong  to   aliens  but  for  theu'  alienage 
should  he  paid  into  the  State  treasury. 

Attoeney-Gbk  ekal's  Office,  i 

Albany,  September  10,  1892.  \ 

Petek  Bkakdsley,  Esq.,  Auburn,  JV,   Y. : 

Dear  Sir. —  In  reply  to  your  communication  of  the  fourth 
instant  I  have  the  honor  to  say  that  in  my  opinion  the  surplus 
funds  in  the  action  of  Harrington  v.  Donavan  should  not  be  paid 
to  alien  heirs  unless  tlie  contingent  interest  of  the  State  is  secured 
in  accordance  with  the  provisions  of  section  1570  of  the  Code  of 
Civil  Procedure. 

It  would  seem  to  me  to  be  a  proper  method  to  pay  the  money 
into  the  State  treasury  for  the  benefit  of  those  entitled  thereto, 
and  ])rovide  that  it  be  paid  therefrom  to  the  aliens  in  case  of 
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their  filing  the  required  declaratioB  before  escbeat  proceedings 
are  conBummated.  In  my  opinion  you  have  not  the  authority, 
nor  can  any  be  given  you,  by  which  you  can  lawfully  pay  the 
money  in  question  to  the  aliens  mentioned. 

Very  truly  yours. 

S.  W.  KOSENDALE, 

Atto-rney-  General. 


Polling  placm,  designation  of —  Toum  board. 

The  town  board  consiBta  of  the  supervisor,  town  clerk  and  justices  of  the  pea<3e, 
or  anj  two  of  the  latter. 

If  the  board  fails  to  designate  the  polling  places  on  the  first  Tuesday  of  Sep- 
tember, subsequent  action  would  be  l^al. 

Attoenet-Oeneeal's  Office,  i 

Albany,  Septemher  la,  1892.  ( 

Iba  0.  Peatt,  Esq.,  Tovm  Clerk,  Prait^twrgK,  N.  Y,  : 

Dear  Sir. —  lam  in  receipt  of  yours  of  the  ninth  instant,  in 
which  you  make  inquiries  in  relation  to  the  formation  of  town 
boards  and  their  duty  under  the  new  Election  Law. 

In  answer  permit  me  to  say  that  the  supervisor,  town  clerk 
and  justices  of  the  peace,  or  any  two  of  them,  constitute  the 
town  board. 

If  such  board  has  failed  to  designate  places  for  registry  and 
election,  as  required  by  section  10  of  that  act,  on  the  first  Tues- 
day in  September,  subsequent  action  would  be  legal. 
Very  truly  yours, 

S.  W.  ROSEKDALE, 

Aitorwjy-  Oenerai. 


r 
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Foreign  insurance  companiee  —  Deposits  with  the  Insurance  Depurt- 

inent — -  &timate  of  value  of  United  States  bonds. 
Foroigii  inauraiice  companies  d-eairiiig  to  transact  three  kinds  of  ineurance 

business  in  this  Stat«,  must  deposit  $350,000  of  the  Bpeeiaed  sccuritiea  with 

tlie  Superintendent  of  the  Insurance  Depiirtment. 
The  Superintendent  may  take  on  deposit  Unit*?d  States  honds  at  a  vaUiiitioa 

not  to  exceed  their  current  tiiarliet  vsIup. 

Attorney- General' 8  Offick,  | 

Albany,  September  13,  1892.  ^ 

Hon,  James  F.  Pierce,  Superintendent  Insurance  Department: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  commtmication  of  the  tenth  instant,  relating  to  the  applica- 
tion of '  the  London  Guarantee  and  Aueident  Company,  limited. 
of  London,  England,  for  jJerniission  to  transact  business  within 
this  State,  subsequent  to  October  first,  proximo.  You  stjite  that 
the  business  which  this  company  desires  to  transact  is  that  ])ro- 
vided  for  in  subdivisions  2,  3  and  4  of  section  70,  chapter  (iOn, 
Laws  of  1892,  and  you  ask : 

First.  What  amount  of  dejiosit  must  be  made  by  the  corpora- 
tion referred  to  with  your  department,  as  a  prerequisite  to  its 
transacting  business  in  this  State? 

Second,  Are  you  required,  under  section  13  of  said  chapter,  to 
receive  $87,720  par  value  of  United  States  four  per  cents  (at  114) 
for  $100,000  of  deposits,  as  retinired  by  section  71  ? 

Jn  answer  to  your  first  inrjuiry,  pei-mit  me  to  say  that  the 
business  which  said  company  desires  to  carry  on,  as  described  in 
the  subdivisions  of  section  70,  is  as  follows:  Subdivision  2. 
"Against  injury,  disablement  or  death  resulting  from  traveling 
or  general  accidents  and  every  insurance  appertaining  thereto." 
Subdivision  3.  "  Insuring  anyone  against  loss  or  damage  result- 
ing from  accident  to  or  injury  suffered  by  any  employi'  or 
other  person,  and  for  which  the  person  insured  is  liable."  Sub- 
division 4.  "  Guaranteeing  the  fidelity  of  persons  holding  places 
of  public  or  private  trust;  guaranteeing  the  perfoi^mance  of  con- 
tracts other  than  insurance  j>olicies,  and  executing  or  guarantee- 
ing bonds  and  undertakings  required  or  permitted  in  all  actions 
3  by  law  allowed." 
37 
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By  the  last  paragraph  of  section  71  it  is  provided :  "  No  such 
corporation  shall  transact  any  business  of  insurance  until  its 
capital  lias  been  fully  paid  in  in  cash,  nor  until  it  shall  have 
dejKwited  with  the  Superintendent  of  Insurance  $100,0iKi  iu  the 
securities  required  by  law.  If  organized  for  purposes  mentioned 
in  two  or  more  of  the  foregoing  subdivisions,  it  shall  deposit  with 
the  su])erintendent  the  same  amount  in  the  aggregate,  not  exceed- 
ing 825i),000  dollars,  as  if  corporations  had  been  sejmrately 
forme<l  for  such  purposes." 

Tlie  language  is :  "  If  organized  for  purposes  mentioned  in  two 
or  more  of  the  foregoing  suhdioiaiona,  it  shall  deposit,'"  etc.,  the 
same  amount  in  securities  as  if  corporations  had  been  separately 
formed  for  such  purposes.  Therefore,  in  this  case,  I  think  it  is 
clear  that  to  authorize  this  company  to  carry  on  the  thi'ee  kinds 
of  business  authorized  by  the  three  subdivisions  referred  to  it 
must  deposit  with  the  superintendent  the  full  sum  of  1250,000. 

In  answer  to  the  second  inquiry,  permit  me  to  say : 

Section  13  provides:  " Every  deposit  made  with  the  Superin- 
tendent of  Insurance  by  any  domestic  or  foreign  insurance  com- 
pany, for  the  benefit  and  security  of  such  as  effect  insurance  with 
it  or  f(jr  any  other  purpose  required  by  law,  shall  be  in  the  stocks 
or  bonds  of  the  United  States  or  of  this  State,  not  estimated 
above  their  current  market  value,  or  in  the  bonds  of  a  county  or 
incoi'porated  city  in  this  State,  authorized  to  be  issued  by  the 
Legisliiture,  not  estimated  above  their  par  value,  nor  their 
current  market  value,''  etc. 

In  ray  opinion,  therefore,  while  the  superintenden)  can  not 
lawfully  estimate  the  stocks  and  bonds  of  the  United  States  or  of 
the  l^tate,  so  deposited,  at  a  valuation  above  their  current  market 
vahie,  hs  may  estimate  them  at  their  par  value  or  at  a  value 
above  their  par  value  not  exceeding  their  current  market  value, 
and  I  do  not  think  you  are  obliged  to  receive  $87,T20  par  value  of 
United  States  four  per  cents,  estimated  at  the  value  of  ^100,000, 
for  deposit  under  said  law. 

Very  truly  yonrs, 

S.  W.  ROSENDALE, 

A  ttomey-  General. 


\ 
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Clerks  of  election -^  Qu'ilifications  of'. 
A  clerk  of  dectioo  ahould  be  31  years  of  age  and  a  resident  of  tlie  diatric^t 
for  which  he  ia  appointed. 

Attornet-Geseral's  Office,  | 

Aj,bant,  SeptemUf,  18,  1892.  f 
H.  CoRYDOB  Brown',  Esq,  Owego,  JV!  J'!; 

Dear  Sir.— I  am  in  receipt  of  yours  of  the  tenth  instant,  relat- 
ing to  clerks  of  election. 

In  answer,  permit  me  to  say  that  a  clerk  should  be  21  years 
of  age  and  a  resident  of  the  election  district  for  which  he  is 
'  appointed. 

Very  respectfully  yours. 

S.  W.  ROSENDALE, 

Attoriiey-  General. 


Jiesigniiti'jn  of  o^ce  to  take  effect  in  future —  Vacaney  in  office. 
A  resignation  of  an  office  to  take  effect  in  the  future  does  not  create  a  vacancy 
until  the  time  the  reaignation  goes  into  eff  eet. 

AttobiSey-Generai.'s  Office,  j 

Albany,  September  16,  1892.  \    - 
Hon.  Jared  Sandforii,  Deputy  Superintendent  of  Public  InHrue- 
tion,  Alhany,  JV.  Y. : 

Dear  Sir. —  To  your  inquiry  as  to  whether  the  resignation  of 
the  office  of  school  commissioner  in  time  to  permit  the  statutory 
notice  of  election  to  be  given,  the  resignation,  by  its  terms,  not  to 
take  effect  until  December  thirty-first  next,  would  create  a 
Taoancy  whicli  could  be  fllicd  at  tlie  next  general  election,  I  have 
this  to  reply  : 

Section  fi,  title  2,  chapter  555,  Laws  of  1864-,  as  amended  by 
section  1,  chapter  647,  Laws  of  1S65,  provides  that :  "  The  cotmty 
clerk,  as  soon  as  he  has  official  or  other  notice  of  the  existence  of 
a  vacancy  in  the  office  of  commissioner,  shall  give  notice  thereof 
to  the  county  judge,  or  if  that  office  be  vacant,  to  the  Superin- 
tendent of  Public  Instruction.  In  case  of  a  vacancy,  the  county 
judge,  or  if  there  be  no  county  judge,  then  the  superintendent. 
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shall  appoint  a  (Ximinissioner,  who  shall  hold  his  office  until  the 
first  of  January  succeeding  the  next  general  election,  and  until 
his  successor,  who  shall  be  chosen  at  such  general  election,  shall 
have  qualified.  A  person  elected  to  fill  a  vacancy  shall  ]i<ild  the 
office  only  for  the  unexpired  term." 

It  would  a])|iear  that  the  law  ]>rovides  that  the  county  clerk 
shall  give  notice  of  the  vacancy  only  when  the  vacancy  actually 
exists,  A  resignation  to  take  effect  at  a  future  timo  does  not 
create  such  a  vacancy  as  would  require  an  election  or  ajtpoint- 
ment  to  fill  it  until  such  vacancy  actually  occurs.  Therefore,  if 
the  vacancy  does  not  actually  exist  until  December  thirty-first, 
it  would  not  be  filled  before  that  time  by  appointment  or  by 
election,  until  the  general  election  of  1893,  and  the  commissioner 
appointed  to  fill  such  vacancy  would  hold  until  JaLuary  first 
SQCceeding  the  general  election  of  1893, 

yours. 

W.  KOSENDAI.E, 

A  ttomey-  Gen  ei-al. 


d  constitutional  amendments  —  I-'ac-simile  of  clerA-'a 
aignatvre. 
Afac-Bimile  of  the  signature  of  the  county  clerk  need  notbe  indorffid  onballota 
on  proposed  constitutional  amendments. 

Attokney -General's  Office,  i 

Albany,  September  16,  1892.  j 

Charles  0.  Adams,  Esq.,  County  Clerk,  Auburn,  N.  Y.  : 

Dear  Sir. —  In  reply  to  your  communication  of  the  fourteenth 
instant,  I  lieg  leave  to  state  that  in  my  opinion  it  is  not  necessary 
for  the  facsimile  of  the  clerk's  signature  to  appear  upon  th& 
constitutional  amendment  ballot. 

Very  truly  yours. 

S.  W.  EOSENDALE, 

A  ttomey-  General. 


i 
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Assessment  life  insurance  company  —  A  Iteration  of  charter. 
A  company  formed  for  the  purpose  of  transacting  the  hueineBB  of  asseseroent 
life  inaurance,  can  not  alter  ita  charter  to   inclucle  casualty  insurance  if 
tliereby  the  acquired  righta  and  liabilities  of  eiistiug  policy  holders  are 
alKied. 

Attorney-Genebai-'s  Office,  | 

Albany,  September  17, 1892.  f 

Hod.  James  F.  Pieecf:,  Superintendent  of  the  fnxurance  Depart- 
ment: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of  yoii  v 
communication  of  the  third  instant,  relating  to  the  Chenango 
Mutual  Relief  Society,  a  corporation  transacting  the  business  of 
assessment  life  insurance;  and  yon  ask  whether  such  society,  in 
new  articles  of  reincorporation  under  section  206,  article  VI, 
chapter  6!)0,  Laws  of  1892,  "may  add  to  its  declaration  a  pro- 
vision which  will  enable  it  to  triinsiwit  both  the  business  of  lite 
and  casualty  insurance." 

In  replj'  permit  me  to  say  :  It  appears  from  your  statement 
that  the  Chenango  Mutual  Relief  Society  heretofore  liled  articles 
of  incorporation  for  carrying  on  life  insurance  only. 

The  section  referred  to  by  you  provides  :  "  That  any  existing 
domestic  corporation  transacting  the  business  of  life  or  casualty 
insurance,  or  both,  upon  the  co-operative  or  assessment  plan,  may 
reincorporate  under  the  provisions  of  this  article,  under  its  exist- 
ing corporate  name,  by  fihng  ivith  the  superintendent  the  declara- 
tion required  by  this  article,"  etc. 

Section  52  of  the  same  chapter -provides :  "  Every  doraestif 
insurance  corporation  may  amend  its  charter  or  certificate  of 
incorporation  by  inserting  therein  any  statement  of  matter  whicli 
might  have  been  originally  inserted  therein,  *  *  *  but  with- 
out prejudice  to     *     *     *     any  rights  previously  acquired." 

The  corporation  in  question  might,  at  the  time  of  its  original 
incorporation,  have  so  framed  its  declaration  as  to  have  allowed 
it  to  transact  the  business  of  casualty  insurance,  as  well  as  life 
insurance.  Not  having  done  so,  it  is  precluded  from  making  any 
change  in  the  scope  of  its  business  whereby  vested  rights  may  be 
prejudiced  or  altered. 
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In  my  opinion  policy  holders  who  were  insured  in  this  oorapany, 
under  a  certificate  of  incorporation  confining  its  operations  to  life 
insurance  alone,  have  &  right  to  l:e  protected  from  any  change  or 
extension  of  the  business  of  this  company,  whereby  risks  of 
another  character  are  added  to  the  liabilities  of  the  company, 
TJaleBS  it  should  appear  that  the  proposed  change  is  one  which 
will  in  nowise  effect  the  acquired  rights  of  policy  holders,  I  am 
of  the  opinion  that  said  corporation  can  not,  either  by  reincorpora- 
tion or  amendment  of  its  charter  or  certificate,  add  to  its  existing 
business  of  life  insurance  the  additional  enterprise  of  casualty 
insurance. 

Very  respectfully  yours. 

S.  W.  ROSENDALE, 

Attorney-General. 

Injectors  of  election  —  Residence  of. 
Inspectors  of  election  must  reside  in  the  diBtrict  for  which  they  act. 

Attorney-General's  Office,  ( 

Albany,  September  17,  1&92.  * 

A  MoNKOE  Freeman,  Esq.,  Tovm  Clerk,  Richjield  Springs, 
N.  r.: 
Dear  Sir. — Yours  of  the  fourteenth  instant  has  been  received. 
You  ask  whether  an  inspector  of  election  elected  for  district " 
No.  1  in  your  town,  and  at  that  time  a  resident  of  that  district, 
and  who  subsequently  moved  into  and  became  a  resident  of 
election  district  No.  2,  can  lawfully  act  as  inspector  of  election 
in  district  No.  1. 

In  answer  permit  me  to  refer  you  to  section  15  of  the  new 
Election  Law,  relating  to  tlnj  ov'_'"'Mi/':*ti)n  of  boards  of  insjjectors 
and  supplying  vacancies,  etc.  From  the  reading  of  this  section 
it  would  seem  the  Legislature  intended  the  inspectors  should  be 
residents  of  the  district  in  which  they  act. 

Very  respectfully  yours. 

S.  W.  ROSENDALE, 

A  tt&mey-  Oen  eral. 
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Inheritance  Tax  Late  —  Compensation  of  surrogates'  clerk. 
The  "Inheritance  Tax  La-w"  does  not  provide  tor  additional  compensation  for 
suiTogatea'  clerka  for  services  rendered  thereunder. 


Attorn  EY-G  KNEE  A  l's  Office,  ) 

Albany,  September  19,  1892.  \ 
Ch&bles  H.  McNeil,  Esq.,  Plattsburgh,  N.  Y. : 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  the  sixteenth  instant. 

In  reply  thereto,  I  beg  leave  to  say  that  there  seems  to  be  no 
provision  of  law  giving  to  surrogates'  clerks  additional  compen- 
sation for  services  rendered  under  the  Collateral  Inheritance 
Law,  except  in  the  city  and  county  of  New  York,  where  addi- 
tional aid  is  provided  for  the  surrogate,  under  the  provisions  of 
section  14,  chapter  391,  Laws  of  1892. 

The  matter  of  compensation  of  surrogates'  clerks  seems  to  be 

placed  entirely  with  the  supervisors  of  the  county,  by  section 

2508  of  the  Code  of  Civil  Procedure,  except  in  cases  of  additional 

clerks,  who  may  be  hired  by  the  surrogate  at  his  own  expense. 

Very  truly  yours. 

S.  W.  KOSEXKALE, 

Attomei/-General. 

Election  law  —  Ballot   stubs  ^Vacancies  in   boards   of  inspectors  — 

J^eeidinff  officers  at  (own  meetings. 
Stuba  detached  from  ballots  vot«d  must  be  preserved  by  ballot  clerks,  but 

need  not  necessarily  be  kept  in  separate  boaes. 
In  case  of  the  absence  of  o-ue  or  two  inspectors  ot  election  the  vacancy  should 

be  filled  by  the  inspectors  or  inspector  present,  and  in  case  of  the  absence 

of  all,  by  the  qualified  voters  of  the  district  present. 
The  justices  of  the  peace  present  thereat  shall  preside  at  t«wn  meetings;  incase 

none  of  them  are  present  the  voters  present  shaU  choose  a  presiding  officer. 

A'rroKKKY-GENERAL's  Office,  j 

Aluany,  September  21,  1892.  [ 
V.  F.  Brouwere,  Haviley,  Steuben  county,  JV.  Y.  : 

Dear  Sir. — I  ajn  in  receipt  of  your  communication  of  the 
sixteenth  instant  to  the  Secretary  of  State,  which  has  been 
referred  to  me  for  reply. 


-/ 
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In  reply,  permit  me  to  say,  referring  to  section  8  of  chapter 
f!80,  Laws  of  1892,  that  election  districts  can  only  be  formed  in 
the  matner  therein  provided. 

In  that  section  it  is  expressly  declared  that  "  the  creation, 
division  or  alteration  of  an  election  district  shall  not  take  effect 
until  the  town  meeting  or  city  election  occurring  next  thereafter, 
and  at  auch  town  meeting  or  city  election  inspectors  of  election 
shall  be  elected  for  such  district," 

As  I  anderstand  your  letter,  the  new  district  was  created  after 
chaptui'  680,  Laws  of  1892,  went  into  effect,  and  if  so,  such 
division  does  not  take  effect  until  after  the  town  meeting 
occuriirig  next  thereafter. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney-General . 

"Total  blindness"  —  What   constitutes  —  Election    Law  —  Disability 

oath. 
'■Total"  blindness  within  the  meaning  of  the  Election  Law  ia  such  a  blindiiees  aa 

would  disqualify  a  voter  from  voting. 
A  voter  tiking  the  disabiUtf  oath  is  entitled  V>  the  assistance  provided. 

Attoknet-General's  Office,  i 

Albany,  Septeraher  22,  1892.  ( 

E.  i).  Whitten,  Esq.,  iSuperoisor,  Genoa,  Cayuga  county,  N.  Y.  : 
Dear  Sir.  —  I  am  in  receipt  of  your  communication  of  this  date 
In  reply  thereto  I  beg  leave  to  state  that,  in  my  opinion,  the  term 
"  total  blindness,"  as  used  in  section  104,  cliapter  680,  Laws  of 
1892,  means  such  a  blindness  as  would  disqualify' the  voter  entirely 
fi-ruii  voting  in  tlie  manner  prescribed  in  the  act,  witliout  assistance. 
'III.  dlau-bility  oath  must  be  administered  whenever  demanded, 
and,  in  my  opinion,  the  inspectors  are  without  discretion  as  to 
what  cases  it  may  be  administered  in. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

At/o>-}iey-GeneraL 


^ 


r 


Kbfobt  of  the  Attobnbt-General.  299 

Savings  banks — Trnstee  mortgages. 
baakB  can  not  invest  in  bonds  secured  by  a  mortgage  on  real  estate 
executed  to  a  third  party  as  trustee. 

Attokney-Genebal's  Office,  i 

Albany,  September  24,  1893.  f 

Hon,  Charles  M.  Peeston,  Superintendent  Banking  Department : 

Dear  Sir. —  I  hav^e  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  the  eleventh  ultimo,  inclosing  a  letter 
addressed  to  your  department  July  28,  1892,  by  Mr.  W.  C.  Corn- 
well,  Bulalo,  N.  Y. ;  also  a  letter  addressed  to  you  by  Mr. 
Cornwell,  September  7,  1892,  relating  to  the  question  whether 
savings  banks  in  this  State  can  invest  their  deposits  in  bonds 
secured  by  a  first  mortgage,  executed  to  a  trustee,  where  the 
savings  bank  takes  and  becomes  the  owner  of  such  bond ;  and 
you  ask  whether,  in  my  opinion,  savings  banks  can  legally  invest 
theip  deposits  in  such  bonds  where  the  bank  takes  all  the  bonds 
issued  under  such  first  mortgage. 

In  reply  I  beg  to  say :  Section  116,  article  3,  chapter  689, 
X,aws  of  1892,  provides  that:  "The  trustees  of  any  savings  bank 
may  invast  the  moneys  deposited  therein  and  the  income 
derived  therefrom  only  as  follows:  *  *  *  in  bonds  and 
mortgages  on  unincumbered  real  property  situated  in  this 
State,  worth  twice  at  least  the  amount  loaned  thereon. 
Not  more  than  sixty-five  per  cent  of  the  amount  of  the  dejjosits 
shall  be  so  loaned  or  invested.  If  the  loan  is  on  unimproved  and 
unproductive  real  property,  the  amount  loaned  thereon  shall  not 
be  more  than  forty  per  cent  of  its  actual  value." 

I  understand  your  inquiry  to  relate  to  bonds  issued  by  a  cor- 
poration secured  by  a  first  mortgage  upon  its  real  estate, 
executed  to  a  trustee  named  as  mortgagee. 

If  the  mortgage,  by  its  terms,  can  not  pass  by  assignment 
with  the  bonds,  but  must  be  foreclosed  through  the  intervention 
of  a  trustee  in  case  of  default  of  the  payment  of  principal  or 
interest,  then  in  ray  opinion  the  bonds  and  mortgage  referred  to 
are  not  s'lch  as  are  included  in  the  class  of  bonds  and  mortgages 
specified  in  the  above  act. 
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The  bonds  there  mentioned  are  those  given  for  the  payment  of 
money  secured  by  mortgage  upon  real  estate,  executei]  directly 
to  the  obligee  named  in  the  bond. 

That  the  title  to  the  mortgage  as  well  as  the  bond  should  be 
vested  in  the  savings  bank  making  the  investment,  secui-ing  to  it 
the  ownership  and  control  of  the  same,  with  the  right  to  fore- 
close in  case  of  failure  to  pay,  without  the  intervention  of  a  trustee. 

In  the  ease  of  a  corporate  bond  secured  by  a  mortgage  upon 
corporate  rights  and  franchises,  or  in  case  of  bonds  executed  to 
and  held  by  a  trust  company,  or  other  trustee  as  security  for  the 
bondholders,  sa^'ings  banks,  in  case  of  investment  in  suuh  bonds, 
would  not  be  the  holders  of  the  mortgage,  or  have  any  direct 
control  over  it.  In  case  of  default  in  the  payment  of  the  bonds, 
or  compliance  with  its  conditions  as  to  interest  or  insurance,  the 
savings  banks  so  investing  would  be  obliged  to  seek  their 
remedies  through  the  intervention  of  trustees  to  whom  the  mort- 
gage had  been  executed. 

The  uniform  construction  by  the  Banking  Department  and 
this  office  has  been  to  the  etiect  above  indicated,  and  I  am  dis- 
inclined to  depart  therefrom.  It  is  certainly  safer  to  hold,  as 
stated,  that  loans  on  bonds  and  mortgages  which  savings  banks 
may  make  are  those  in  which  the  mortgages  as  well  as  the  bonds 
are  made  or  assigned  to  and  held  and  controlled  by  the  savings 
banks. 

Very  truly  yours, 

S.  "W.  ROSENDALE, 

Attm-ney-Oi'neral. 

Savings  banks  —  Alabama  Stale  bonds. 
Savings  banks  may  invest  in  Alabama  State  bonds,  provided  said  State  has 
not  defaulted  in  the  payment  of  any  ot  its  debts  for  ten  years. 

Attokney-Gkneral's  Office,  \ 

Alhanv,  September  34,  ISHa.  )' 
Hon.    CiiAKi.KS   M.    Preston,    Superintendent    of   the    Banking 
Deparlitiettt : 
Dear  Sir.—  I  have  the  honor  to  acknowledge  the  receipt  ol 
your  communication  of  the  eleventh  instant,  inclosing  a  lettei 
addressed  to  your  department  by  George  C.  Waldo,  president  o 
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the  Excelsior  Savings  Bank,  of  New  York  city,  in  which  you  ask  , 
my  opinion  "  relative  to  the  bonds  of  the  State  of  Alabama  iis  a 
legal  investment  for  savings  banks." 

In  answer,  permit  me  to  say :  Section  IJtl,  article  3,  chapter 
6811,  Laws  of  1892,  provides ;  "  The  trustees  of  any  savings  bank  ■■ 

may  invest  the  moneys  deposited  therein  and  the  income  derived  W 

therefrom,  only  as  follows  :  "n 

"  Subdivision  3.  In  the  stock  or  bonds  or  interest-bearing  obli- 
gations of  any  State  in  the  United  States  which  has  not,  within 
ten  years  previous  to  making  such  investment  by  such  corpora^ 
tioi,  defaulted  in  the  payment  of  any  part  of  either  principal  or 
interest  of  any  debt  authorized  by  the  Legislature  of  any  such 
Stiite  to  be  contracted." 

In  January,  1874,  the  State  of  Alabama  defaulted  in  all  its 
interest-bearing  obligations,  the  aggregate  amount  of  its  direct 
and  indirect  liabilities  at  that  time  amounting  to  about  thirty 
miUions  of  dollars,  created  mainly  through  tlie  loose,  extravagant 
and  dishonest  State  legislation  that  followed  the  close  of  the  late 

In  1S75,  the  Constitution  of  the  State  was  amended,  prohibit-  \|, 

ing  the  increase  of  the  State  debt,  and  putting  the  State  on  the 
most  economical  basis  possible,  (See  section  3,  article  11, 
Alabama  State  Constitution.) 

Subsequently,  through  negotiations  carried  on  between  the 
holders  of  the  State  bonds  and  commissioners  duly  appointed  by 
and  representing  the  State,  a  settlement  was  effected ;  and  on 
February  23,  1876,  an  act  was  passed  authorizing  an  issue  and 
exchange  of  the  State  securities  in  accordance  with  the  agree- 
ment so  made.  The  total  debt,  as  then  adjusted  and  authorized, 
was  $9,636,000,  including  $1,000,000  outstanding  State  certifi- 
cates of  indebtedness,  bearing  eight  per  cent  interest,  commonly 
called  "  State  notes."  Since  then,  it  is  claimed,  interest  has  been 
]5aid  regularly,  and  the  contract  faithfully  met  iji  all  respects 
on  the  part  of  the  State. 

The  total  indebtedness  in  October,  1891,  was  $9,249,000,  none 
of  nrhich  falls  due  before  July  1,  1906. 

I  am  unable  to  say  whether  there  are  now  any  bonds  or  obli- 
gations outstanding  against  that  State,  the  princijjal  or  interest 
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of  which  has  been  defaulted  by  the  State.  If  the  said  siun  of 
$9,249,000  includes  the  entire  legal  indebtedness  of  tlie  State, 
and  there  has  been  no  default  in  the  payment  of  the  interest 
thefeon  during  the  last  ten  years,  and  no  default  in  the  paynient 
of  the  principal,  I  know  of  no  reason  why  sjivings  banks  in 
this  State  may  not  invest  in  the  securities ;  but  as  it  is  almost 
impossible  for  this  department  to  be  in  possession  of  all  the 
material  facts  relating  to  the  financial  condition  of  the  several 
States  in  the  Union,  and  this  department  not  being  in  possession 
of  the  facts  relating  to  the  actual  financial  condition  of  the  State 
of  Alabama,  I  would  recommend  that,  before  any  savings  bank 
invests  its  funds  in  such  securities,  it  obtain  from  the  Alabama 
State  officials  the  facts  relating  thereto. 

Very  respectfully  yours. 

S.  W.  EOSENDALE, 

Atti}rnfiy- General. 


Inheritance  Tax  Law  —  D^osit  in  savings  bank. 
A  deposit  in  a  aavings  bank  made  by  a  decedent  ie  an  "  awaet "  witliin  the 
meaiung  of  the  Inheritance  Tax  Law  and  should  not  be  transferred  to  the 
personal  representative  without  notice  to  the   Comptroller   or  county 
treasurer. 

Atporney-General's  Office,  ] 

Albany,  Septemher  2i,  1892.  f 
Hon.    Charles    M.    Preston,   Superintendent   of   the   Sanking 


Dear  Sir. — I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  the  eleventh  ultimo,  inclosing  a  com- 
munication from  Charles  E.  Sprague,  treasurer  of  the  Union 
Dime  Savings  Institution,  of  New  York  city,  in  ivliicli  he  states: 
"  It  is  made  the  duty  of  banks  which  hold  securities  or  assets  of 
the  decedent,  to  give  certain  notice  to  the  county  treasurer  or 
Comptroller,"  and  he  says  that  he  is  in  doubt  as  to  wlietljer  the 
amount  to  the  credit  of  the  deceased  depositor  is  considered  as 
an  asset  within  the  contemplation  of  the  law. 

In  answer  to  your  request  desiring  my  opinion  upon  the  ques- 
tion above  stated,  permit  me  to  say  that  section  K,  chapter  399. 
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Laws  of  18S3,  provides:  "No  safe  deposit  comiiany,  bank  or 
other  institution,  person  or  persons  holding  securities  or  assets  of 
a  decedent,  shall  deliver  or  transfer  the  same  to  the  executors, 
administrators  or  legul  representatives  of  said  decedent,  unless 
notice  of  the  time  and  place  of  such  intended  transfer  be  served 
upon  the  county  treasurer  or  Comptroller,  at  least  five  days  prior 
to  said  transfer." 

In  my  opinion  a  deposit  in  a  sa rings  bank  to  the  credit  of  a 
deceased  depositoi'  is  an  a-sset,  within  the  meaning  of  such  section, 
and  the  same  should  not  be  transfen-ed  to  the  representatives  of 
the  deceased  until  tlie  required  notice  is  given  to  the  county 
treasurer  and  the  Comptroller. 

Very  truly  yours. 

S.  W.  HOSENDALK, 

A  ttomey-  General. 

Co-operative    instira/ice  company  —  Discrimination  heUcetn  members, 
Diacrimination  between  merabera  of  a  co-operative  insurance  company  is  not 
peraiesible. 

Attokney-Geneeal's  Officb,  1 

Albany,  S^tember  24,  1892.  f 
Hon.  James  F.  Pigkcs!],  Supei'intendent  of  the  Insiirance  D^pari- 
m,ent: 
Dear  Sir. —  I  have  the  honor  to  acknowle<lge  the  receipt  of 
your  communication  of  the  thirteenth  instant,  in  ivhic.h  you  ask  if, 
where  a  life  or  casualty  insurance  corporation,  upon  the  co-opera- 
tive or  assessment  plan,  amends  its  constitution  and  by-laws  so 
as  to  provide  that  only  such  of  its  members  as  are  members  of  a 
Masonic  order  shall  have  a  vote  in  the  election  of  its  directors  or 
trustees,  such  action  is  permissible  under  the  new  code. 

In  answer,  permit  me  to  say  that  in  my  opinion,  under  the 

insurance    laws  of    this  State,  a  discrimination    between  the 

members  of  a  life  or  casualty  insurance  corporation  upon  the 

co-operative  or  assessment  plan  is  not  permissible. 

Very  truly  yours. 

8.  W.  ROSENDALE, 

Attorney-  Gen  erid. 
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Elections —  Ord^r  of  names  on  official  ballot  —  "Chitf  Judge  of  the 

Court  of  Appeals." 
There  is  no  provision  of  law  ae  to  the  order  in  which  the  namea  of  candidates 

for  office  shall  appear  on  the  official  ballot. 
Of&cial  title  of  the  nominee  for  Court  of  Appeals  is  "  Chief  Judge  of  the  Court 
of  Appeals." 

Attorset-Generai.'s  Office,  ) 

Albany,  SeptenAer  :i4,  1S92.  |' 
D.  DeLeon,  Esq.,  25  East  FauTth  street,  JVew  York  cHi/  : 

Dear  8ir.^  I  am  in  receipt  of  your  communieatioii  of  the 
twenty-first  instant,  addressed '  to  the  Secretary  of  State  and  by 
him  referred  to  this  department  for  reply. 

In  answer  thereto,  I  beg  leave  to  state  that  there  is  no  express 
provision  of  law  as  to  the  order  in  which  the  names  of  the  nomi- 
nees for  the  different  offices  shall  be  printed  upon  the  official 
ballot. 

The  official  title  for  the  nominee  for  the  Court  of  Apjieals  is 
"  Chief  Judge  of  the  Court  of  Appeals." 

Very  truly  yours, 

S.  W.  ROSENDALE, 

Attorney-Geni'A-oL 

Party  nominations  —  What  are. 
The  officer  with  whom  a  certificate  ia  to  be  filed  is  the  proper  iwrsou  to  de-tf  r- 

mine  in  the  first  instance   whether  it  ia  entitled  to  he  fileil  iis  a  partj- 

nominatian. 
A  body  of  citizens  which  has  held  national  and  State  conventions  and  has  the 

usual  party  organization  would  aeem  to  constitute  a  "paity." 

Attorney-General's  Office,  i 

Albany,  Septemher  24,  1S92.  \ 
John  M.  Snook,  Esq.,  Chairinan  Kings  County  Central  Coimnittee, 
fiC  Court  street,  Brooklyn,  N.  T. : 
Dear  Sir.  ^  In  answer  to  your  communication  with  reference 
to  the   Election   Law  (chap.  6S0,  Laws  1892)  and  its  effect,  as 
amended,  upon  nominations,  I  beg  to  say : 

Under  section  56  of  the  statute  above  referred  to,  the  officer  to 
whom  the  certificate  is  presented  for  filing,  it  seems  to  me,  must 
determine  whether  the  certificate  of  nomination  thus  presented 
is  so  made  as  to  constitute  a  party  nomination  within  the  statute. 
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It  would  seem  that  no  general  rule  can  be  adopted,  for  the  law 
requires  uhat  a  nomination  to  be  known  as  a  party  nomination, 
must  be  made  "by  a  primary  or  convention  held  therefor 
or  by  a  doly  authorized  committee  appointed  by  such  primary  or 
convention." 

Where  there  exists  an  organized  body  of  citizens,  having  held  a 
national  convention  composed  of  delegates  representing  the  various 
States  of  the  union,  and  which  has  nominated  a  candidate  for 
president  and  vice-president,  and  which  baa  held  a  State  conven- 
tion composed  of  delegates  representing  the  different  portions  of 
the  State,  and  having  a  national  and  State  committee,  with  the 
usual  parr,y  organization,  this  would  seem  to  me  to  constitute  a 
"  party,"  within  the  meaning  of  the  word,  as  used  in  the  Election 
Law,  so  far  as  the  nominations  of  these  bodies  are  concerned 

Whether  local  nominations  are  to  be  regarded  as  party  nomina- 
tions, depends,  it  seems  to  me,  in  each  instance,  upon  the  par- 
ticular ease  which,  as  heretofore  stated,  is  to  be  determined  by 
the  officer  to  whom  the  certificate  is  to  be  presented  for  fihng. 
Very  truly  yours. 

S.  W.  KOSENDALE, 

Attomey-Gm.eral. 

Mefunding  purchase  price  of  lands —  Commissioners  of  the  J^ant/ 

Office  — '■  Patents  —  Limitations  —  Proof  of  assignments. 
The  power  of  the  CommiBsioners  of  the  Land  Office  to  ref  imd  the  purchase  price 

of  land,  the  title  to  which  has  failed,  extends  only  to  cases  where  a  grant 

htis  been  made  hj  the  State  of  the  landa  in  question. 
Such  refunding  can  not  be  made  aft«r  six  years  from  the  failure  of  title. 
The  executiQU  of  assignmeat  must  be  properly  proven. 

Attoenbt-Gbneeal's  Office,  i 

Albany,  September  27,  1892.  ) 
To  the  Com.mi88i<mer8  of  the  La/nd  Office  : 

In  the  matter  of  the  application  of  Peter  Harris  for  the  refund- 
ing of  the  purchase  price  claimed  to  be  due  by  reason  of  the  fail- 
ure of  the  title  of  the  State  to  certain  lands  in  Hamilton  county,  I 
have  the  iionor  to  submit  the  following  report ; 

From  the  papers  submitted  on  this  application,  these  facts 
appear :    That  the  interest  of  the  State  to  the  lands  in  question 
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woB  what  was  assumed  to  be  the  title  thereto  acquired  at  the! 
1877  tax  sale. 

On  February  1,  1882,  pursnant  to  a  resolution  of  your  I 
adopted  July  14,  1881,  the  lands  in  question  ivere  sold  to  J.  "Wj 
Finch  for  the  sum  of  $6,300,  but  it  does  not  a])iiear  that  lefcte 
patent  thereof  were  ever  issued. 

At  the  time  of  said  sale  the  lands  in  qnestion  were  ah 
to  the  1881  tax  sale,  the  certificates  of  which  latter  tax  sale  were 
assigned  to  J.  W.  Finch  for  the  sum  of  $244.37,  and  said  amountl 
was  deducted  from  the  purchase  price.    The  certificate  of  t 
bears  an  indorsement  dated  December  15,  1884,  purporting  t 
assign  the  said  certificate  and  the  interest  of  said  Finch  there 
to  Peter  Harris,  the  applicant  here.    Said  assignment,  however,  if 
unattended  with  any  acknowledgment  and  the  signature  of  i 
assignor  thereto  is  not  witnessed. 

On  March  29,  1892,  the  said  1877  and  1881  tax  wales  were  both^ 
canceled  by  the  Comptroller,  and  the  ComptrolliT  rotates  in  hia  ] 
report  to  your  honorable  board  in  this  matter  (prncccilings  of  1 
page  77),  that  the  sum  due  by  reason  of  the  failui'c  of  the  1881 
tax  sale,  $244.37,  will  be  refunded  by  himself. 

This  application  to  your  honorable  board  is  for  the  refunding 
of  the  balance  of  said  purchase  price  of  $6,30ti,  t(^  wit,  the  sum 
of  $6,055.63  with  interest  thereon  from  February  1,  1882,  at  six 
per  cent. 

Thus  it  will  be  seen : 

First.  That  the  applicant  and  his  alleged  assigiior.  for  some 
reason  not  disclosed,  have  neglected  for  the  jieriod  of  over  ten 
years  to  apply  for  letters  patent  for  the  lands  in  question. 

The  provisions  of  law  under  which  your  honorable  body  is 
requested  to  act  in  this  matter  is  1  Revised  Statutes,  198 
section  6  (8th  ed.,  618).  It  is  as  follows:  "AVhenever  the 
title  of  the  People  of  this  State  to  lands  granted  under  ita  • 
authority  shaU  fail,  and  a  legal  claim  for  compensation, 
account  of  such  failure,  shall  be  preferred  by  any  i>erson  entitled 
thereto,  it  shall  be  the  duty  of  the  commissioners  to  direct  the  pay 
ment  of  the  original  purchase  moneys,  which  mn y  iiave  been  paid 
to  the  State  by  such  person,  with  interest  at  tlie  rate  of  six  pei 
cent  from  the  time  of  such  payment,  to  be  paid  out  of  the  treasuri 
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on  the  warrant  of  the  Comptroller."  From  this  statute  it  will  be 
seen  tliat  power  is  given  to  your  honorable  board  to  act  in  cases 
where  lands  have  been  ^^granted^^  by  the  authority  of  the  State. 
So  far  as  appears  from  the  papers  submitted  the  lands  in  question 
are  not  within  the  provisions  of  the  law,  inasmuch  as  they  have 
never  been  "grmited''^  under  the  authority  of  this  State.  No 
letters  patent  thereto  have  ever  been  applied  for  or  issued. 

Second.  The  alleged  assignment  by  J,  W.  Finch  to  the  applicant 
is  not  legally  proven  to  have  been  properly  executed. 

Third.  Section  14  of  article  7  of  the  State  Constitution 
provides ;  "  Neither  the  Legislature,  canal  board,  canal  appraisers, 
nor  any  person  or  persons  acting  in  behalf  of  the  State  shall 
audit,  allow  or  pay  any  claim  which,  aa  between  citizens  of  the 
State,  would  be  barred  by  lapse  of  time." 

The  title  of  the  State  to  the  lands  in  question  is  said  to  have 
failed  by  reason  of  the  invalidity  of  the  tax  through  the  sale 
under  which  the  lands  were  originally  purchased.  If  this  be  so, 
the  State  never  had  title  thereto  and  the  purchaser  thereof  from 
the  State  might  reclaim  his  purchase  money  as  soon  as  he  had 
paid  it.  If,  therefore,  your  honorable  board  has  authority  to 
refund  the  purchase  price  to  a  vendee  who  is  not  a  patentee,  it 
could  have  done  so  in  this  ease  on  the  1st  day  of  February,  1882, 
something  over  ten  years  ago.  The  purchaser,  if  he  has  any 
claim  at  all,  had  such  claim  at  that  time,  and  such  claim  is  one 
which  now  "  as  between  citizens  of  the  State,  would  barred  by 
lapse  of  time."  It  was  the  invalidity  of  the  original  tax  and  not 
the  cancellation  of  the  sale  by  the  Comptroller  which  affected 
the  title  of  the  State,  if  anything. 

Fourth.  In  consideration  of  the  equities  of  this  application,  it 
may  not  be  improper  to  observe,  that  the  lands  in  question  are 
forest  lands.  That  at  ihe  time  of  the  sale  in  1882,  they  were 
valuable  and  wooded  is  shown  by  the  amount  of  the  purchase 
price.  That  said  lands  and  each  subdivision  thereof  has  now 
been  lumbered  appears  from  the  assessment^roU  of  the  town  of 
Wells,  Hamilton  county,  in  which  town  said  lands  are  situated. 

In  addition  to  the  legal  objections  above  referred  to,  if,  as  the 
fact  seems  to  be,  the  purchaser  has  realized  from  these  lands  all 
of  the  value  of  which,  in  their  nature,  they  are  capable  of  pro- 
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ducing,  and  now  in  addition  seeks  to  recover  his  purchase  money 
with  interest  thereon  at  six  per  cent  for  ten  years,  his  application 
is  not  of  that  nature  which  should,  in  my  opinion,  appeal  very 
strongly  to  your  sympathy  or  sense  of  justice. 

In  my  opinion,  for  the  reasons  stated,  the  application  should  be 
denied. 

Bespectfully  submitted. 

S.  W.  EOSENBALE, 

Attorti:ey-G&neral. 

suctions  —  PhyiiccU  dUahUity — lUiterate  deaf  and  dumb  voters. 
Yoters  who  are  deaf  and  dumb  and  who  can  neither  read  nor  write  are  not 
thereby  phjaicall;  disabled  in  a  manner  entitling  them  to  assiatajice  in 
voting, 

Attobnby-Geneeal's  Office,  i 

Albatjt,  S^temher  27,  1892.  f 
JoH»  Faeley,  Esq.,  OowD&meur,  N.  Y.  : 

Dear  Sir. —  In  reply  to  your  letter  of  the  twenty-sixth  instant 
I  have  the  honor  to  state : 

The  provision  of  the  Election  Law  now  in  force  regarding 
assistance  to  disabled  voters  will  be  found  in  section  104  of  chap- 
ter 680,  Laws  1892,  which  provides :  "  Not  more  than  one  person 
shall  occupy  one  voting  booth  at  the  same  time  except  that  a 
voter  who  shall  declare,  under  oath  to  the  inspectors  of  election, 
that  by  reason  of  total  blindness,  loss  of  both  hands,  such  total 
inability  in  both  hands  that  he  can  not  use  either  hand  for 
ordinary  purposes,  or  physical  disability  by  reason  of  crippled 
condition  or  disease,  to  enter  the  booth  alone,  he  is  unable  to 
receive  or  prepare  his  ballots  without  assistance,  may  select  a 
person  for  that  purpose,  who  shall  be  allowed  to  pass  within  the 
guard-rail  and  receive  such  ballots  and  to  enter  the  voting  booth 
with  such  voter  and  there  assist  him  in  preparing  his  ballot." 

In  my  opinion,  the  foregoing  provision  does  not  apply  to 
voters  "  who  are  deaf  and  dumb  and  who  can  neither  read  nor 
write,"  and  such  voters  are  not  entitled  to  assistance  provided  for 
in  the  oafies  specified. 

Yours  very  truly. 

S.  "W.  KOeENDALE, 

AttoTfi^-  General. 
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Session  laws — J'aj/ment  for  publication  of. 
The  publication  of  general  laws  is  to  be  paid  for  by  tbe  State  ;  that  of  local 
lawa  by  tbe  county  to  which  they  relate. 

Attoeney-Genkkal's  Office,  i 

Albany,  S^tember  28,  1892.  } 
William  H.  Clark,  Esq.,  CorUwnd,  N.  Y.: 

Deal"  Sir. —  I  am  in  receipt  of  yonr  communicatioii  of  the 
eighth  instant  in  whioh  you  ask  "  whether  the  bills  for  publish- 
ing session  laws  in  newspapers  designated  in  each  county  should 
be  presented  to  the  boards  of  supervisors  or  the  State  officers 
specified  in  chapter  715,  Laws  of  1892." 

In  reply,  peniiit  me  to  say  that  under  the  above  act  the 
publication  of  general  laws  is  to  be  paid  by  the  State. 

Publication  of  local  laws  is  to  be  paid  for  by  the  county  or 
counties  to  which  such  laws  relate.  (See  sec.  1,  2  and  5  of 
said  chapter.) 

Very  respectfully  yours. 

S.  "W.  EOSENDALE, 

Attorney-  General. 

Boards  of  in^ctors  of  election  —  Clerhe. 
Inspectors  of  election  outeide  c^  cities  are  not  authorized  to  employ  clerks.       ' 

ATTOaNBY-GENEBAL'a  OfFICE,  1 

Albany,  S^Umher  28,  1892.  \ 
N".  W.  Freeman,  Esq.,  Alexamdria  Bay,  N.  Y. : 

Dear  Sir. —  Yours  of  the  twenty -fifth  instant  has  been  received, 
in  which  you  ask  whether  "  inspectors  of  election  can  appoint  a 
clerk  for  the  registration  days  outside  of  cities." 

In  reply,  permit  me  to  call  your  attention  to  section  39,  chapter 
€80,  Laws  of  1892  (new  Election  Law). 

My  attention  has  not  been  called  to  any  provision  in  the  law 
authorizing  boards  of  registration  outside  of  cities  to  employ 
clerks. 

Very  respectfully  yours. 

S.  W.  ROSENDALE, 

Attorney-General. 
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Formation  of  flection  districts  —  Under  old  law  —  When  to  take  effect. 
An  dlteratioii  of  election  districts  made  prior  to  the  enactment  of  the  Election 
Law  of  1892  (ch&p.  680)  took  eSect  immedi&tely. 

ATT0KNBT-GEirBBAI.'8  OfFICE,  \ 

Albany,  September  28,  1892.  f 
William  G.  Fuller,  Esq.,  Lambs  Comers,  JV.  Y. ; 

Dear  Sir. —  Tour  communication  of  the  fourteenth  instant  was 
duly  received,  relating  to  the  creation  of  a  new  election  district 
in  the  town  of  Nanticoke.  Also  a  letter  of  September  thirteenth, 
from  Messrs.  Michael  Woods,  supervisor,  and  Charles  E.  Slack, 
town  clerk;  and  the  matter  referred  to  has  been  carefully  exam- 
ined by  this  department.  I  am  of  the  opinion,  inasmuch  as  the 
new  district  was  formed  before  the  new  Election  Law  of  1892 
went  into  effect,  that  the  vote  in  the  town  of  Nanticoke  at  the 
coming  election  should  be  cast  at  both  places,  or  districts,  in 
the  town. 

Yours  very  truly. 

S.  W.  ROSENDALE, 

Attorney-  General. 

Ballots  —  Number  of,  to  be  furnished. 
Twice  OB  mtuif  official  ballots  of  each  kind  should  be  furnished  to  each  district 
aa  there  are  voters  roistered  in  anch  diatiict. 

Attobnby-Genebal'b  Office,  i 

Albany,  Se^Umbtr  39,  1892.  f 

K.  P.  Shedd,  Esq.,  CovaUy  Clerk,  Rochester,  N.  Y.  : 

Dear  Sir. —  I  am  in  receipt  of  your  communication,  without 
date,  relating  to  the  number  of  ofBcial  ballots  to  be  printed  for 
the  county  of  Monroe,  and  you  ask  "  whether  you  must  print 
exactly  twice  the  number  of  tickets  there  are  names  registered 
or  can  you  print  more,  so  long  as  you  do  not  print  less  thai 
twice  the  number  % " 

Section  85,  chapter  680,  Laws  of  1892,  provides  that  the  rnim 
ber  of  official  ballots  of  each  kind  to  be  printed  for  each  pollii 
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place  for  each  election  to  be  held  therein  «  *  *  shall 
be  twice  the  number  of  the  names  of  voters  upon  the  register  of 
the  names  of  voters  of  such  district  for  such  election,  at  the  close 
of  the  last  meeting  for  such  registry. 

Therefore,  if  you  print  twice  the  number  of  ballots  that  there 
are  registered  voters  in  each  election  district  at  the  close  of  the 
last  registry  meeting,  that  is  all  that  is  required,  and  if  there 
should  be  a  few  ballots  printed  in  excess  of  that  number,  it  would 
not  do  any  particular  harm,  the  mEiin  object  of  the  new  law 
being  evidently  to  prevent  needless  expense  in  preparing  ballots 
for  elections. 

Very  truly  yours. 

S.  "W.  EOSENDALE, 

Attorney-  General. 


Lawh  under  watei — Non-navigable  streams  —  Dutch  grants  on  the 

Hudson  and  Mohatek  rivers. 
'Laada  und^  the  waters  of  noa-naTigable  streame,  except  in  the  cases  of  the 

Dutch  grants  along  the  Hudson  and  Mohawk  rivers,  are  the  property  of 

the  upland  riparian  owners. 

Attoksev-Geneeal's  Office,  i 

Albany,  September  30,  1892.  j 

To  the  Convmissionera  of  the  Land  Office  : 

Sirs. —  In  the  matter  of  the  petition  of  Jesse  Stiles  for  permis- 
sion to  erect  a  dam  across  the  Hudson  river,  between  the  town 
of  Luzerne,  Warren  county,  and  the  town  of  Corinth,  Saratoga 
county,  which  has  been  referred  to  me  for  ray  opinion  thereon,  I 
have  the  honor  to  submit  the  following  report : 

It  appears  from  the  petition  subtnitted  herein  that  the  petitioner 
is  the  owner  of  both  banks  of  the  Hudson  river  at  the  place 
where  he  now  seeks  to  erect  the  dam  apphed  for.  The  river  at 
this  point  is  above  tide-water  and  non-navigable  from  the  ocean. 

It  has  been  repeatedly  held  in  the  court  of  last  resort  in  this 
State,  that  in  fresh  water  streams  above  the  ebb  and  flow  of  the 
tide,  the  riparian  owners  own  the  bed  of  the  river,  subject  only 
to  the  public  easement  to  use  the  same  as  a  highway,  for  the 
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purposes  of  wliich  it  is  susceptible,  such  as  floatiog  logs,  rafts,  etc. 
(Girard  on  Titles  to  Eeal  Estate,  3d  ed.,  p.  820.) 

In  the  case  of  the  Chenango  Bridge  Company  v,  Paige  (83 
N.  Y.,  178),  Judge  Earl  lays  down  this  principle  of  law  in  the  fol- 
lowing language : 

"  Chenango  river  is  a  fresh  water  stream.  It  is  the  private 
property  of  the  riparian  owners.  The  public,  in  such  streams, 
have  an  easement  only  for  navigation  and  for  floating  logs  and 
timber.  *  *  *  The  Legislature,  except  under  the  power  of 
eminent  domain,  upon  making  compensation,  can  interfere  with 
such  streams  only  for  the  purpose  of  regulating,  preserving  and 
protecting  the  public  easement.  Further  than  that,  it  has  no 
more  power  over  these  fresh  water  streams  than  over  other 
private  property.  It  may  make  laws  for  regulating  booms,  dame, 
ferries  and  bridges,  only  so  far  as  is  necessary  to  protect  and 
preserve  the  public  easement  ;  and  when  it  goes  further,  it 
invades  private  rights  protected  under  the  Constitution.  (Canal 
Com'rs  V.  The  People,  5  Wend.,  423,  448 ;  Penn  v.  Wheeling  & 
Behnont  Bridge  Co.,  18  How.  [U.  S.],  421,  432 ;  Morgan  v.  King, 
35  N.  Y.,  454.)  Any  person  owing  the  land  upon  both  sides  of 
such  a  river  can  maintain  a  ferry,  or  bridge  or  dam  for  his  own 
use,  provides  he  does  it  so  as  not  to  interfere  with  the  public 
easement,  without  any  authority  from  the  legislature,  and  even 
in  defiance  of  a  legislative  prohibition.  In  such  case  he  would 
but  be  making  a  proper  use  of  his  own  property.  Such  use  must, 
however,  be  such  as  not  to  interfere  with  the  rights  of  other 
riparian  owners."  (See  opinion,  Earl,  J.,  Chenango  Bridge  Co.  v. 
Paige,  supra,  185,  186.) 

The  same  principle  was  laid  down  in  Groat  v,  Moak,  94  N, 
Y.,  115,  128,  129 ;  Smith  v.  City  of  Rochester,  92  N.  Y.,  403. 

An  exception  to  this  general  rule,  however,  exists,  in  regard  to 
the  waters  of  the  Mohawk  and  Hudson  rivers,  so  far  as  the 
adjacent  banks  of  said  rivers  were  granted  during  the  colonial 
government  of  the  Netherlands.  The  reason  of  this  rule  is  stated 
by  Ruger,  Ch,  J,,  in  the  following  language  : 

"  The  titles  granted  to  the  original  settlers  in  the  Hudson  and 
Mohawk  valleys,  as  construed  by  the  rules  of  the  civil  law  prevail- 
ing in    the  Netherlands,  from  whose    government  they  were 
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derived,  did  not  convey  to  their  riparian  owners  the  banks  or 
beds  of  navigable  streams.  Upon  th.e  surrender  of  this  territory, 
the  gnarantee  assured  by  the  English  authorities  to  its  inhabitants 
of  the  peaceable  enjoyment  of  their  jmssessions  simply  confirmed 
the  right  already  possessed,  and  the  beds  of  navigable  streams, 
never  having  been  conveyed,  became,  by  virtue  of  the  right  of 
eminent  domain,  vested  in  the  English  government  as  ungranted 
land,  and  the  State  of  New  York,  as  a  consequence  of  the 
revolution,  succeeded  to  the  rights  of  the  mother  country'" 
(Smith  V.  City  of  Rochester,  supra,  482,  483.) 

This  rule,  however,  exempting  the  Mohawk  and  Hudson  rivers 
from  the  general  principle  above  stated,  is  not  applicable  to  the 
case  under  consideration,  for  the  reason  that  the  land  adjacent  to 
the  stream  of  the  river,  at  the  point  in  question,  was  never  granted 
by  the  Netherlands  government,  but  became  the  property  of  the 
English  crown  at  the  termination  of  the  Dutch  dominion  in  this 
colony,  and  was  granted  by  Queen  Anne  on  the  2d  of  November, 
1708,  in  what  is  known  as  Kayaderosseras  patent.  Such  grant 
being  by  the  English  and  not  the  Netherlands  government,  was 
subject  to  the  rules  of  the  common  law  and  not  subject  to  the 
rules  of  civil  law,  and  such  grant,  therefore,  conveyed  to  the  own- 
ers of  the  adjacent  uplands  the  title  to  the  bed  of  the  stream 
fronting  the  same. 

Furthermore,  this  patent  expressly  conveys  to  the  grantees  the 
"waters,  water-courses,  rivers,  rivolets,  runns  and  streams  of 
water,"  within  its  boundaries. 

The  title,  therefore,  to  the  bed  of  the  Hudson  river,  at  the  point 
in  question,  both  by  reason  of  the  general  principles  of  law  above 
stated,  and  of  the  express  words  of  the  grant,  passed  from  the 
crown  to  the  grantees. 

Tour  honorable  board,  therefore,  in  my  opinion  has  no  authority 
to  grant  the  land  in  question  or  to  permit  the  use  thereof  applied 
for.  The  title  thereto  is  in  the  grantees  and  they  have  a  right  to 
make  such  use  of  the  stream  at  this  point  as  they  desire,  subject, 
however,  to  the  public  easement  and  to  the  vested  right  of  riparian 
owners  and  the  rights  of  the  State  to  use  the  water  for  canal 
purposes. 

40 
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Tour  honorable  body  has  no  aothority  in  law  to  grant  to  this 
petitioner  rights  more  extensive  than  those  which  he  already 
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I,  therefore,  reoommend  that  the  petition  be  denied. 
Bespectfully  submitted. 

S.  W.  EOSENDALE, 
i_,  Attor-ney-Oeneral. 

Aliens — Femalea  —  Real  estate. 
Female  aliens  ma;  inherit  real  eetate. 

Attoeney-Gesbeal's  Office,  i 

Albany,  September  30,  1892.  ) 
To  the  Commiagioners  of  the  Zand  Office  : 

In  the  matter  of  the  petition  of  Augusta  G.  Genet  for  the 
release  to  her  of  certain  lands  situated  in  the  city  of  New  York, 
alleged  to  have  been  escheated  to  the  State,  which  was  referred 
to  me  for  my  opinion  thereon,  I  have  the  honor  to  snbmit  the 
following  report: 

This  is  an  application  made  under  the  provisions  of  chapter 
279  of  the  Laws  of  1890  as  amended  by  chapter  625  of  the  Laws 
of  1892,  entitled  "An  act  in  relation  to  escheated  lands." 

It  appears  from  the  petition  that  one  Jobst  Meyer,  being  the 
owner  of  the  lands  in  question,  conveyed  the  same  by  deed  dated 
September  3,  1852,  to  one  A.  Ferdinand  Erdman. 

That  thereafter  and  some  time  prior  to  May,  1868,  said  A, 
Ferdinand  Erdman  died,  leaving  as  sole  heir-at-law  one  Dorothea 
Morenz,  a  female  alien  residing  in  Germany,  who  would  have 
inherited  said  lands,  unless  debarred  by  her  alienage. 

That  the  title  to  said  lands  of  said  Dorothea  Morenz  by  sundry 
mesne  conveyances  has  been  conveyed  to  the  petitioner. 

This  petition  is  made  on  the  theory  tiiat  by  reason  of  the 
alienage  of  said  Dorothea  Morenz,  the  title  to  said  lands  escheated 
to  the  State. 

Chapter  115  of  the  Laws  of  1845,  section  4,  as  amended  by 
chapter  38  of  the  Laws  of  1875  (4  E.  S.,  8th  ed.,  2436)  provides: 
"  If  any  alien  resident  of  this  State,  or  any  naturalized  or  native 
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citizen  of  the  United  States,  who  has  purchased  or  taken,  or  here: 
after  shall  purchase  and  take,  a  conveyance  of  real  estate  within 
this  State  had  died,  or  shall  hereafter  die,  leaving  persons  who, 
according  to  the  statutes  of  this  State,  would  answer  the  descrip- 
tion of  heirs  of  such  deceased  person,  or  of  devisees,  under  his  laat 
will,  and  being  of  his  blood,  such  persons  so  answering  the 
description  of  heirs,  or  of  such  devisees  of  such  deceased  persons, 
whether  they  are  citizens  or  aliens,  are  hereby  declared  and  made 
capable  of  taking  and  holding,  and  may  take  and  hold  as  heirs, 
or  such  devisees  of  such  deceased  person,  as  if  they  were  citizens 
of  the  United  States,  the  lands  and  real  estate  owned  and  held  by 
BQch  deceased  alien  or  citizen  at  the  time  of  his  decease.  But  if 
any  of  the  persons  so  answering  the  description  of  heirs,  or  of 
such  devisees,  as  aforesaid,  of  such  deceased  person,  are  males  of 
full  age,  they  shall  not  hold  the  real  estate  hereby  made  descend- 
ible or  devisable  to  them  as  against  the  State  unless  they  are 
citizens  of  the  United  States,  or  in  case  they  are  aliens,  unless 
they  make  and  file  in  the  office  of  the  Secretary  of  State  the 
deposition  or  affirmation  mentioned  in  the  first  section  of 
this  act." 

From  the  foregoing,  it  will  be  seen  that  the  said  Dorothea 
Morenz  not  being  a  male  alien  of  full  age,  was  made  capable  of 
inheriting  the  lands  in  question  and  that  as  appears  from  the 
petition  herein,  the  same  are  not  the  property  of  the  State. 

Inasmuch  as  the  powers  of  your  honorable  body  extend  under 
the  statute  by  virtue  of  Avhich  this  application  is  made,  only  to 
cases  where  real  property  "  has  escheated  to  the  State  by  reason 
of  the  alienage  or  the  failure  of  heirs  of  any  person,"  and  the 
petition  herein  does  not  show  any  facts  by  reason  whereof  the 
lands  applied  for  have  become  the  property  of  the  State,  I  am  of 
the  opinion  that  your  honorable  body  has  no  authority  in  law  to 
grant  the  application  of  the  petitioner  herein. 
Hespectfully  submitted. 

S.  W.  ROSENDALE, 

Attorney-General. 
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(^fftoial  ballotg,  indorsement  of —  Charactere  "  No."  on  the  ntub. 
The  character  "  No."  ehould  not  appear  on  the  indorsement  ot  the  stub  of  the 
official  ballots  if  ballots  can  be  printed  witliout.    The  only  indorsement 
should  be  "OflScial  Ballot  For,"  followed  by  fac-eimile  of  signature  of 

Attokney-Gknebal'b  Office,  | 

Albamt,  October  3,  1893.  ( 

The  Codeiee  Compamy,  197-199  Main  street,  BvffeUo,  N.  Y. ; 

Gentlemen. —  I  am  in  receipt  of  your  communication  of  the 
first  instant,  inclosing  a  proposed  indorsement  for  ballot. 

In  reply  to  your  inquiry  as  to  whether  the  characters  "  No." 
can  precede  the  printed  number  on  the  stub,  I  beg  leave  to 
transmit  to  you  by  this  mail  a  copy  of  the  report  of  the 
Attorney-General  for  the  year  1890,  on  page  203,  of  which  you 
will  find  an  opinion  by  my  predecessor,  Hon.  Charles  F.  Tabor, 
stating  under  what  circumstances  the  use  of  the  characters  indi- 
cated would  be  justifiable. 

I  further  beg  leave  to  call  your  attention  to  the  form  of  the 
indorsement  inclosed  to  me.  The  Ballot  Eeform  Law  was  so 
amended,  modified,  by  chapter  680,  Laws  of  1892,  that  the  only 
indorsement  upon  an  official  ballot  now  allowable  is  the  follow- 
ing: "Oflicial  Ballot  For,"  and  thereafter  inserting  the  date  of 
the  election  and  a  fac-simile  of  the  signature  of  the  county  clerk 
(sec.  81). 

Very  truly  yours, 

S.  W.  ROSENDAI>E, 

Attorney-  Oeneral. 

Ifuisance — Local  board  of  health. 
A  local  nniaance  should  be  abated  by  action  to  that  effect  taken  by  the  board 
of  health  of  the  locality  affected, 

Attobney-Geheral's  Office,  i 

Albany,  October  5,  1893-  ( 
Dr.  Lewis  Balch,  Secretary  State  Board  of  Healthy  Alhany,  N.  Y. : 
My  Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt 
of  yours  of  the  twenty-fourth  ultimo,  inclosing  a  communication 
from  Fordyce  H.  Benedict,  health  officer  of  the  village  of  Weeds- 
port,  relating  to  a  nuisance  existing  in  that  village  caused  by  the 
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improper  manner  in  whicii  a  stream  running  through  that  \'illage 
is  used  and  obstructed.  In  rei»ly,  permit  me  to  say:  Under 
chapter  70,  Laws  1885,  as  amended  by  chapter  146  and  chapter 
3(19,  Laws  of  1688,  the  board  of  health  of  the  village  of  Weeds- 
port  has  ample  authority  to  remedy  the  evils  complained  of. 
They  should  take  the  steps  pointed  out  and  authorized  by  said 
acts;  and  in  case  of  disobedience  to  their  orders  issued  within 
the  scope  of  their  authority,  they  should  submit  the  matter  to 
loca:  counsel,  giving  him  authority  to  take  such  legal  action  as 
will  compel  a  submission  to  their  re<]uirements. 

By  section  8  it  is  made  the  duty  of  the  State  Board  of  Health 
to  see  to  it  that  any  duty  prescribed  or  enjoined  by  tlie  act  upon 
any  local  board  of  health,  or  any  member  thereof,  or  upon  the 
oomtnon  council  of  any  city,  or  any  member  thereof,  or  upon  any 
officer  of  a  village,  city  or  town  is  performed,  and  if  not,  it  may 
be  enforced  by  a  mandamus  at  the  instance  of  the  State  Board 
of  Health,  its  president,  secretary,  or  any  member  thereof. 

It  would  seem,  from  the  statement  contained  in  the  letter 
inclosed,  that  all  that  is  needed  in  relation  to  those  conditions  in 
Weedsport,  which  are  endangering  public  health,  ia  intelligent, 
thorough  action  on  the  part  of  the  local  board  of  healtb. 
Yours  very  truly. 

S.  W.  KOSENDALE. 

A  ttomey-  General. 

Bwird   of  health  — Term    of   office  — Effect   of  failure   of  village 

trustees  to  fiU  statement  of  etxpenses. 
A  lioard  of  health  is  entitled  to  act  as  such  notwithBtanding  that  the  truHtees 
who  appointed  tlie  same  did  not  file  statemeiilB  of  their  election  expenses. 
Members  of  a  board  of  health  hold  office  until  their  eucceeaors  are  appointed. 

Attornky-Genekal's  Office,  | 

Albany,  OcttMv  5,  1892.  j 
I.)r.  Lkwis  Baloh,  Secreta/ry  State  Board  of  HeaUh,  Alhan/y, 
N.  Y.: 
T)ear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  the  twenty-fourth  ultimo,  inclosing  a 
communication  addressed  to  your  department  relating  to  thi^ 
board  of  health  of  the  village  of  Cherry  Valley.     In  reply 
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permit  ihe  to  say  the  statement  referred  to  shows  that  the  board 
of  trustees  elected  for  the  village  of  Cherry  Valley  in  1891,  with 
the  exception  of  one  member  thereof,  failed  to  file  statements  of 
their  election  expenses.  The  board  assumed  office  in  the  spring 
of  that  year,  and  in  September,  1891,  ap])ointe(l  a  board  of 
health.  In  the  spring  of  1892  no  charter  election  was  held  and 
no  new  board  of  tmstees  was  elected  for  tlie  village  that  year 
and  no  new  board  of  health  was  appointed  for  the  year  1892, 
and  it  is  stated  the  question  is  now  raised  aa  to  legality  of  acts  of 
the  board  of  health. 

Section  1,  chapter  270,  Laws  of  1885,  as  ainended  by  chapters 
146  and  309  of  the  Laws  of  1888,  provides :  "  It  shall  be  the 
duty  of  the  trustees  of  every  incorporated  village  in  this  State  to 
appoint  once  in  each  year  a  board  of  health  of  such  village,  to 
consist  of  not  less  than  three  nor  more  than  seven  persons  (who 
are  not  village  trustees),  who  shall  hold  office  for  one  year  or 
until  their  successors  shall  have  been  appointe<l." 

The  appointment  of  the  board  of  health  for  the  village  of 
Cherry  Valley  for  1891  by  the  then  board  of  trustees  was  valid, 
notwithstanding  the  failure  on  the  part  of  them  to  Hie  the  state- 
ment of  their  election  expenses,  and  the  board  of  health  thus 
appointed  hold  over  during  the  year  1892,  and  their  acts,  while 
acting  officially  as  such  board  and  within  the  scope  of  their 
powers,  are  valid. 

Tours  very  respectfully. 

S.  W.  ROSENDALE, 

A  ttorney-  General, 


Canvass  of  election  —  Sailota  to  be  attached. 
One  of  each  kind  of  split  ballots  voted  should  be  attached  to  the  statement  of 
caDvass  hj  the  inspectors  of  election. 

Attobnky-Genekai.'s  Office,  l 

Albany,  October  5,  1892.  \ 

John  Allem,  Esq.,  Injector  of  Elections,  YalUy  Falls,  N.  Y.: 

Dear  Sir. — I  am  in  receipt  of  yours  of  the  thirtieth  ultimo  in 
which  you  ask  whether  under  section  115,  chapter  680,  Laws  of 
1892,  "split  ballots  that  are  different  from  all  other  split  ballots" 
must  be  attached  to  the  certified  statement  of  the  canvass. 
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In  the  third  paragraph  of  the  section  to  which  you  refer  it  is 
provided:  "If  tivo  or  more  ballots  cast  varying  from  every 
other  official  ballot  shall  have  thereon  the  names  of  the  same 
candidates  for  the  same  offices  throughout,  only  one  of  such  bal- 
lots shall  be  annexed  to  such  statement ; "  and  the  fourth  paragraph 
provides:  "All  other  ballots  cast  at  such  election  not  contain- 
ing the  names  of  Uie  same  candidates  for  the  same  offices  as 
appear  upon  any  otlier  ballot  so  cast  shall  be  securely  attached 
to  such  statement," 

In  my  opinion,  if  a  ballot  by  reason  of  changes  differs  from  all 
other  ballots  cast,  this  ballot  should  be  annexed  to  the  return. 
Very  truly  yours. 

S.  W.  ROSEJtDALE, 

'j-GeneriA. 


Savings  banks —  Tennessee  State  bonds. 
ike  can  invest   in  TpnceBBee   State   bonds   luiless  said    Stat*  has 
defaulted  in  payment  of  its  obligations  within  ten  years. 

Attorn ey-Ge NEK al' 8   Office,  i 

Albany,  Octoler%  1892.  f 

Hon.   Chakles   M.    I'reston,    Svperintendent    of   the    Banking 


Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  the  eleventh  instant,  inclosing  letter  addressed 
to  you  by  W.  H.  Meaker,  treasurer  of  Cayuga  County  Savings 
■  Bank,  also  circular  of  Robert  Bliss,  of  New  York,  relating  to 
State  of  Tennessee  bonds ;  and  you  request  the  opinion  of  this 
department  as  to  wliether  savings  institutions  of  this  State  can 
legally  invest  their  deposits  and  revenue  therefrom  in  such  bonds. 
The  inquiry  relates  more  particularly  to  an  issue  of  $1,500,000 
Tennessee  bonds  to  reduce  the  fives,  five  and  one-fourths  and 
sises,  due  October  1,  1892. 

The  new  settlement  debtof  the  State  of  Tennessee,  on  the  20th 
of  December,  1890,  was  $17,630,600;  estimated  amount  of  bonds 
yet  to  be  funded,  $l,a52,500  ;  amount  of  old  bonds  held  by  State 
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institutions,  upon  which  interest  is  payable,  is  $706,O(i0  ;  floating 
debt,  $459,797.     This  has  been  reduced  to  |243,00(i. 

The  total  amount  of  the  State  debt  in  1890  n-as  $17,347,897. 
I  have  not  the  means  of  conveniently  ascertaining  whether  the 
State  has  defaulted  in  the  payment  of  the  principal  or  interest 
due  upon  her  public  debt  during  the  past  ten  yeai-s. 

In  ray  judgment,  it  is  the  duty  of  savings  banks,  which  are 
disposed  to  invest  in  the  seouriti^  of  any  State,  t(i  fully  inform 
themselves  and  secure  satisfactory  evidence  as  to  its  finances,  and 
particularly  whether,  during  the  past  ten  years,  there  has  been 
any  default  in  the  payment  of  either  the  principal  or  interest  due 
upon  its  public  debt,  and  if  there  is  now  outstanding  any  obliga- 
tion upon  which  default  has  been  made  in  payment. 

If  there  has  been  such  default,  savings  banks  can  not  legally 
invest  their  deposits  in  the  securities  of  such  State. 
Very  truly  yours. 

S.  W.  ROSENDALE, 
Attorney- General. 

Insurance —  Unauthorized  company  —  Affidavit  of  omner. 
The  a£Sdavit  required  aa  a  prerequisite  to  the  effecting  of  insurance  with  a 
company  not  autiiorized  to  do  buainesa  in  this  State,  must  be  made  by 
tlie  owner  or  person  baTing  control  of  the  property  and  cot  by  hifl  agent. 

Atpoknet-Genehal's  Okfiog,  \ 

Albany,  OiMber  6,  1892.  j" 
Hon.  Jahes  F,  Pierce,  Superintendent  of  the  Ingurance  Depart 
ment: 
Dear  Sir. — I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  the  fourth  instant,  inclosing  a  communication 
addressed  to  you  by  C.  W.  Peaseley,  Esq.,  dated  the  third  instant, 
and  also  inclosing  copy  of  your  reply  to  Mr.  Peasele\',  dated 
the  fourth  instant;  also  blank  affidavits  under  section  137,  chap- 
ter 600,  Laws  of  1892 ;  and  you  ask  if,  in  my  opinion,  a  person 
representing  or  claiming  to  represent  the  party  insured  under  a 
policy  issued  in  accordance  with  the  provisions  of  section  137 
of  the  Insurance  Law,  can  make  the  affidavit  reqnired  by  said 
section  of  "the  party  desiring  insurance"  upon  "the  property 
owned  or  controlled  by  him." 
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I  In  reply  permit  rae  to  say:   The  first  paragraph  of  section  137, 

to  which  you  refer  specifioally,  points  out  the  capacity  in  which 
the  party  acts  who  procures  a  hcense  iindcr  said  section,  "as 
igent  to  procure  policies  of  fire,  insurance  in  companies  which 
are  not  authorized  to  do  business  in  this  State."  And  so  far 
there  certainly  is  nothing  in  the  sectioD,  or  in  the  character  of 
the  business  authorized   by   it,   requiring  a   forced   or   strained 

I  construction  to  be  put  upon  what  follows. 

In  the  second  paragraph  it  is  provided  that,  before  any  insur- 
Imce  shall  be  procured  under  or  by  virtue  of  the  license  men- 
tioned in  the  first  paragraph,  the  Hcensod  agent,  as  one  party, 
and  the  person  desiring  the  insurance  as  the  other  ]>arty,  shaU 
i  execute  an  affidavit  in  duplicate,  which  is  the  alfidavit  to  which 

you  refer,  and  that  affidavit  shall  set  forth  that  the  "party  desir- 
ing insurance  is,  after  diligent  effort,  unable  to  procure  the 
a^mount  required  to  protect  the  property  owned  or  controlled  by 
him  from  the  insurance  corporations  duly  authorized  to  transact 
business  in  this  State;"  clearly  showing,  I  think,  that  the  other 
party  making  the  affidavit  must  be  the  owner  or  party  having 
control  of  the  property  insured. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

A/tor7ie'!/-0eneral. 

Independent  nominations — Kings  county — Loral  oj/ivers  r/iosefi  nl 

general  election  —  Number  of  signert — Time  and  place   of  filing 

certificates. 

Certificate  of  nominatioiia  for  local  officers  in  the  towns  of  Kings  county  to 

be  elected  at  the  genera!  election  must  be  signed  by  350  voters  and  filed  in 

the  county  clerk's  office  from  fifteen  to  thirty  daya  before  election. 

Attornev-Genkral's  Office,  ) 

Albany,  Octdrer  «,  1892.  f 
H.  V.  Wagoner,  Esq.,  Secretary  Taxpayerii'  Associat-imi,  Benmn- 
hurat,  Kings  county,  iV.  Y. : 
Dear  Sir. —  In   reply  to  your  communication   of  the   fourth 
instant  I  have  the  honor  to  state : 

Section  57  of  the  new  Election  Law,  chapter  (180,  Laws  of  1892, 
provides  generally  that  where  offices  are  bo  be  filled  by  the  voters 
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of  a  ward,  town  or  village,  twenty-five  or  more  of  such  voters 
may  make  the  nonUDatJop  certificate ;  but  the  same  section  con- 
tains a  special  provision  in  the  following  language :  "  If  the  nomi- 
nation is  for  an  office  to  be  filled  wholly  or  in  part  by  the  voters 
of  only  a  portion  of  either  the  city  or  county  of  New  York,  the 
county  of  Kings  or  city  of  Brooklyn,  not  less  than  250  voters 
shall  make  such  certificate." 

Inasmuch  as  your  town  is  a  portion  of  the  county  of  Kings,  it 
seems  to  me  that  the  special  provision  of  the  statute  applicable 
thereto  gorems  the  case ;  and  that  250  voters  are  required  to 
make  the  nomination  referred  to. 

Section  58  of  the  same  statute  provides  that  certificates  of 
nomination  of  candidates  for  officers  of  a  town  to  be  elected  at  a 
different  time  from  a  general  election  shall  be  filed  with  the 
clerk  of  the  town;  but  in  cases  not  otherwise  provided  for  in 
said  section,  the  certificate  shall  be  filed  with  the  clerk  of  the 
county. 

Inasmuch  as  I  understand  from  your  letter  that  the  supervisor 
of  your  town  is  to  be  chosen  at  the  next  general  election,  the 
certificate  under  the  provisions  of  this  section  shall  be  filed  with 
the  county  clerk. 

Section  59  provides  that  independent  nominations,  the  certifi- 
cates of  which  are  to  be  filed  vrith  the  county  clerk,  must  be  filed 
at  least  fifteen  and  not  more  than  thirty  days  before  the  election 
for  which  the  nomination  is  made. 

If  you  are  in  doubt  as  to  the  form  of  certificate  to  be  used, 
you  should  obtain  the  assistance  of  private  counsel  in  drafting 
the  same. 

Very  truly  yours. 

S.  W.  KOSENDALE, 

Attorney-  Omeral 
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Reformatory  for  women  —  Site  of —  Jifpenses   incurreil  in  selection. 

The  Bite  for  the  reformatory  for  women  may  be  chosen  hy  the  mananprs  even 

after  the  expiration  of  six  months  from  the  date  of  their  appointment,  but 

such  site  must  be  within  the  counties  of  New  York  or  WeHtcheciter. 

The  expenses  incurred   in  the  selection  of  the  sit«   Eire  payable  out  of  the 

appropriation. 

Attobnet-Gekeeal's  Office,  \ 

Albany,  October  10,  1892.  I 
David  N,  Carvalho,  Esq.,  President  Board  of  Managers,  etc., 
Z^o.  265  Broadway,  Ifeiv  York  nity,  N.  Y, : 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
yours  of  the  fifth  instant,  in  which  you  ask  my  construction  of 
chapter  63T,  Laws  of  1892,  being  "An  act  to  provide  for  the 
establishment  of  a  reformatory  for  women,  and  making  an  appro- 
priation therefor,"  and  you  call  my  attention  particularly  to  that 
portion  of  section  5  which  reads  as  follows : 

"And  within  six  months  after  the  time  of  their  (commissioners) 
ap]>ointment  to  purchase  land,  and  one  or  more  buildings  if  sucli 
can  be  found  within  the  limits  of  the  State  in  the  counties  of 
New  York  or  Westchester," 

You  further  ask : 

First.  Is  the  time  set  mandatory  as  to  the  six  months  J 

Second.  Does  the  time  begin  from  the  date  of  the  first  naming 
of  the  full  live  managers  by  the  Governor,  or  from  the  date  of 
the  filling  of  a  vacancy,  one  of  them  having  declined,  and  anothei' 
person  appointed  two  months  after  the  first  appointment  ? 

Third.  If  the  desired  land  and  bidlding  or  buildings  can  not  bf 
obtained  in  the  counties  of  New  York  or  WestcheRter,  is  it  allow- 
able to  choose  outside  of  those  counties  in  any  other  portion  of 
the  State? 

Fourth.  Can  any  portion  of  the  $100,000  mentioned  in  section 
20  be  used  to  pay  the  necessary  expenses  involved  in  the  selection 
of  said  site,  or  would  the  Comptroller  be  permitted  to  honor  a 
draft  for  the  same  ? 

Under  section  2  of  said  act  it  is  made  the  duty  of  the  Governor 
to  appoint  five  residents  of  the  State,  at  least  two  of  whom  shall 
be  women,  as  a  board  of  managers  of  said  reformatory,  vrith 
power  to  fill  vacancies. 
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Ej'  section  3,  before  entering  upon  their  duty,  the  managers  are 
required  to  take  and  subscribe  the  ustial  official  oath  and  severally 
execute  a  bond  as  therein  required. 

Ey  section  5,  immediately  after  their  appointment,  the  man- 
agers are  require<l  to  meet  and  organize,  by  appointing  a  presi- 
dent and  secretary  and  treasurer  from  among  their  number,  and 
witliin  six  months  after  the  time  of  their  appointment  to  pur- 
chase knds,  and  one  or  more  buildings,  if  such  can  be  found 
within  the  limits  of  the  State  in  the  counties  of  New  York  or 
Westchester  suitable,  or  which  can  be  made  suitable  for  the 
detention  and  employment  of  such  women  as  may  be  committed 
to  tlieir  charge  under  the  provisions  of  the  act. 

In  case  no  lands  and  buildings  thereon  suitable  for  the  purposes 
cfin  1)0  purchased,  the  said  managers  are  authorized  to  select  and 
}tui'cliase  an  eligible  site  within  the  limits  of  the  State  as  aforesaid, 
and  cause  to  be  erected  thereon  suitable  buildings  with  accommo- 
dations for  250  members. 

In  ray  view  the  purchase  of  a  site  should  be  made  within  sis 
months  after  the  time  of  the  appointment  of  the  mana.gers,  but 
may  be  ma<]e  after  the  expiration  of  that  time,  as  I  regard  the 
stalnteas  directory.  The  site  should  be  located  either  in  the 
c(mnly  of  New  York  or  the  county  of  Westchester. 

Ta.kirig  sections  4  and  20  together,  the  managers  ai'e  eutitled 
to  the  actual  and  necessary  expenses  of  each  of  them,  while 
engaged  in  the  duties  of  his  or  her  office,  and  upon  t.he  proper 
proofs  and  vouchers  the  State  Comptroller  may  issue  his  warrant 
on  the  Treasurer  for  the  amount. 

Very  respectfully  yours, 
•  S.  W.  KOSENDALE, 

l-Oen&ral. 
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Swpector  of  election  — Vaeane,y,jiUi7)g  of,  by  tovm  board. 
A  vacancy  in  a  board  of  inspectors  of  election  may  be  filled  by  the  town  board 
bv  the  appointment  of  any  person  qualified,  but  the  two  principal  political 
pmtiea  Bhonld  be  represented  on  tlie  board  of  inspectora. 

Attobnky-General's  Office,  j 

Albany,  October  10,  1893.  \ 

Adam  Schattkee,  Esq.,  Town  Olerk,  Lyons,  N.   F.  .■ 

Dear  Sir. —  I  am  in  receipt  of  your  comniunicatioii  of  the 
eighth  inatant.  In  reply  thereto,  I  beg  leave  to  atate  that  the 
actioa  of  your  town  board  referred  to,  in  appointing  an  iuspectoi' 
of  election  to  fill  a  vacancy  iu  district  No.  2  in  your  towu. 
is  legil. 

Inaamuch  as  the  two  prineipa.1  parties  are  represented  on  the 
board  of  inspectors,  it  would  aeeiii  to  me  that  the  action  of  your 
town  board  to  which  you  refer  is  not  to  be  criticised  for  the 
reasoa  that  two  of  such  inspectors  belong  to  any  one  political 
party. 

Very  truly  youra. 

S.  W.  ROSENDALE, 

Attorney-  General. 

Depositaries  of  court  funtfs  —  Bonds  of —  Sureties  to. 
The  bunds  of  depositaries  of  oouri^  funils  should  be  executed  by  two  sureties  or 
two  sets  of  sureties,  each  justifying  in  the  amount  of  the  penalty  of  the 

AttoiinI';v-Geneeal'8  Office,  i 

Albany,  October  10,  1892.  } 

Hon.  Fkank  Campbell,  Comptroller: 

Dear  Sir. —  I  have  received  from  your  office  this  morning  for 
my  approval,  bonds  of  the  Oneida  Valley  National  Bank,  the 
Bingtamton  Trust  Company  and  the  Black  River  NatiouLil 
Bank,  of  Lowville, 

Tliese  bonds  are  executed  in  attempted  compliance  with  section 
746  of  the  Code  of  Civil  Procedure  to  entitle  the  corporations 
furnishing  the  same  to  act  as  depositaries  for  court  funds. 

I  desire  to  call  your  attention  to  sections  Sll,  812  and  813  of 
the  Code  of  Civil  Procedure,  which  seems  to  be  applicable  to  all 
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cases  where  bonds  are  given  in  behalf  of  any  person,  under  the 
provisions  of  that  act. 

Section  746,  above  referred  to,  requires  that  the  bonds  shall  be 
executed  with  "two  or  more  sureties." 

Section  812  provides  that  the  justification  by  each  surety  shall 
be  to  the  effect  that  lie  "  is  worth  the  penalty  of  the  bond." 

Section  813  provides  that,  where  the  penalty  of  the  bond  is 
$5,000  or  upwards,  the  justification  may  be  made  up  of  two  or 
more  sureties,  each  in  a  similar  sum ;  and  also,  "  where  two  or 
E,'  more  sureties  are  required  by  law  to  justify,  the  same  person  can- 

'y  not  so  contribute  to  mBke  up  the  sum  for  more  than  one  of 

%  them." 

^  It  was  held  by  the  surrogate  of  New  York  county,  in  Trask  v, 

b'  Annett,  that  where  two  sureties  are  required  by  law  to  a  bond,  it 

t'  IS  necessary  that,  unless  each  justifies  in  the  full  penalty,  there 

S"  shall  be  two  sets  of  justifications  each  in  said  penalty.     That  is, 

^  the  penalty  must  be  twice  made  up ;  either   (1)  by  two  persons, 

i*  each   fully   qualified ;  or  (2)  by  one  such    person,   and   two    or 

more  persons  else,  unitedly  sufficient;  or  (3)  by    two  distinct 

sets  of  persons,  each  set  being  unitedly  worth  the  full  penalty. 

(1  Demorest,  171.) 

■I  This  decision,  it  seems  to  me,  is  a  clear  statement  of  the  require- 

•,  -  ments  of  the  sections  of  the  code. 

Adapting  this  rule  to  the  bonds  in  question,  we  find  that  that 
of  the  Binghamton  Trust  Company,  where  the  penalty  is  $30,000, 
!s  executed  by  five  sureties,  each  justifying  in  the  sum  of  $6,000, 
or  just  the  sum  in  which  one  surety  or  one  set  of  sureties  should 
justify,  and  just  one-half  the  sum  in  which  all  the  sureties  to  said 
bond  shall  justify. 

In  the  case  of  the  Oneida  Valley  National  Bant,  there  are  five 
sureties  also,  each  justifying  in  the  sum  of  $6,000. 

The  only  objection  to  this  bond,  on  the  principles  quoted,  is 
that  the  sureties  are  not  divisible  into  two  distinct  sets,  each 
amounting  to  $15,000,  the  penalty  of  this  bond ;  and  so  failing  it 
is  somewhat  in  conflict  with  the  provisions  of  section  813,  above 
quoted,  that  "  the  same  person  can  not  so  contribute  to  make  up 
the  same  for  more  than  one  of  them,"  i.  e.,  the  sureties. 
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The  bond  of  the  Black  Eiver  Kational  Bank  is  subject  to  the 
same  criticism  as  the  bond  of  the  Binghamton  Trust  Company. 

The  bonds  are,  therefore,  returned  without  approval,  to  the  end 
that  they  may  be  re-executed  iu  compliance  with  the  principles 
noted. 

Very  truly  yours. 

S.  W.  KOSENDALE, 

Attorney-  General. 

Natuniliaation  —  Minor  tdi&ns — Length,   of  citizenship  required  to 

give  theright  to  vote. 
Aliena  under  18  years  of  age  coming  to  the  United  Statea  may  become  natuT' 
alized  after  attaining  tfaeir  majority  without  making  any  previous  dechira- 
tionof  intention. 
Citizena  must  have  been  auch  for  ten  days  prior  to  election  in  order  to  be 
entitled  to  vote. 

Attoknet-G-enbeal's  Offiob,         ) 
Albany,  OcU^er  12,  1892.  | 
I",  r.  CoMSTOCK,  Esq.,  Olean,  W.  T. : 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the 
eleverth  instant,  and  in  reply  thereto  I  beg  leave  to  state  that 
sectioa  2167  of  the  Revised  Statutes  of  the  United  States  provides 
that  an  alien  who  came  to  this  country  three  years  preceding  his 
twenty-first  birthday  may,  on  amviug  at  21  years  of  age,  become 
naturalized  without  making  the  previous  declaration  of  intention 
otherwise  required. 

It  appears  from  the  facts  stated  by  you,  however,  that  the  alien 
to  whom  you  refer  wiU  not  attain  his  majority  until  the  thirty- 
first  day  of  October.  The  constitutional  provision  regarding  the 
electoral  franchise  extends  the  right  to  vote  only  to  those  who 
have  been  citizens  for  ten  days.     (State  Const.,  art,  11,  sec.  1.) 

Inasmuch  as  ten  days  will  not  have  elapsed  between  the  first 
day  at  which  it  would  be  possible  for  the  person  in  question  to 
become  naturalized  and  the  next  ensuing  election,  he  can  not  bring 
himself  within  the  provision  of  the  Constitution  authorizing  him 
to  vote  at  the  coming  election. 

Very  truly  yours. 

S.  W.  KOSENDAIE, 

AUorriey-Qeneral. 


328  Report  of  the  Attornkt-Gkhekal. 

Registration  of  voters  —  Who  may  be  regiatereii. 
A  person  who  will  be  entitled  to  vote  at  an  election  is  entitled  to  he  regitttered 
therefor. 

Attokney -General's  Office,         i 
Albany,  October  12,  1892.  f 

W.  W.  Wright,  Esq.,  PrehU,  iV.  T.: 

Dear  Sir.— I  am  in  receipt  of  your  eommmiication  of  yester- 
day's date.  In  reply  thereto  I  beg  leave  to  state  that  ii  person  who 
will  be  a  voter  at  the  time  of  the  election  is  entitled  to  be 
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I  call  your  attention  to  section  2  of  the  new  Election  Law 
(chapter  680,  Laws  of  1892),  which  at  its  close  proviiles  as 
follows : 

"A  person  is  a  qualified  voter  in  any  election  district  for  the 
purpose  of  having  his  name  placed  on  such  list  (i.  e.,  registry  list) 
if  he  is  at  the  time  qualified  to  vote  at  the  election  for  which 
such  registry  list  is  made  or  may  become  so  qualified  on  or 
before  the  day  upon  which  such  election  is  to  be  held." 

Furthermore  the  Constitution  of  the  State,  in  article  2,  sec- 
tion 1,  gives  to  male  citizens  21  years  of  age  who  have  livwl  the 
required  time  in  the  State,  county  and  election  district  a  right  to 
vote. 

The  registry  law,  of  course,  must  be  construed  so  as  not  to 
impair  this  constitutional  right  of  a  citizen. 
Very  truly  yours. 

S.  W.  ROSENDALE, 

A  ttomey-  Genefal. 
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Ehctions  —  Clerki  of    regixtry    hoards  —  Detached  pmlera  —  Ballots 

voted —  Detailed  stubs. 
Registry  boards  outside  of  cities  have  no  authority  to  employ  olerks.  Detached 
paatera  are  not  to  be  counted.  Ballota  voted  and  not  required  to  be 
attaclied  to  the  returns  should  be  destroyed.  Detached  stubs  are  to  be 
filed  with  county  clerk  except  in  New  York  and  Brooklyn,  and  at  local 
elections. 

Attoeney-General'b  Office,  i 

Albany,  October  13,  1892.  \ 
A.  S.  Barton,  Esq.,  Inspector,  Pine  Plains,  N.  Y.: 

Dear  Sir.^ —  I  am  in  raceipt  of  your  communication  of  the 
Bixth  instant. 

In  reply  thereto  I  have  the  honor  to  state  that  section  39  of 
the  new  Election  Law  (Laws  of  1893,  chapter  680),  provides  that 
"  Any  board  of  inspectors  in  a  city  *  *  .  *  may  appoint 
one  clerk  to  assist  in  the  performance  of  the  clerical  duties  of 
such  board  in  registering." 

This  provision  being  confined  by  its  terras  to  cities,  would  seem 
to  indicate  a  plain  intention  on  the  part  of  the  Legislature  to 
confer  such  power  upon  the  boards  of  registry  in  cities  only, 
and  to  withhold  it  from  boards  of  registry  outside  of  the  cities. 
Furthermore,  section  31  and  the  following  sections  of  the  section 
refer  in  all  cases  to  the  various  duties  of  registration  being  dis- 
charged by  the  "  inspectors." 

I   am,  of  the  opinion,  therefore,  that  boards  of  inspectors  of 
election  outside  of  the  cities  have  no  authority  to  employ  a  clerk. 
A  paster  found  detached  among  the  ballots  before  opening 
can  not  be  counted. 

The  ballots  voted  and  not  required  to  be  attached  to  the  certi- 
fleate  of  the  canvass  must  be  forthwith,  after  the  completion  of 
the  certificates,  destroyed.     (Sec.  115). 

The  detached  stubs  must  be  Sled  by  one  of  the  inspectors  of 
election  with  the  county  clerk  of  the  county  within  twenty-four 
hours  of  the  completion  of  the  canvass,  except  in  New  York  and 
Brooklyn  and  except  at  local  elections  held  at  a  different  time 
from  a  general  election,  in  which  latter  case  they  are  to  be  filed 
with  the  clerk  of  the  toxvn,  city  or  village  as  the  case  may  be. 
(See.  117.) 

Very  respectfully. 

S.  W,  ROSENDALE, 

Attorney-  General. 
42 
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JfhyetteviUe  water  bondt  —  Validity  oj". 
The  FayettevUle  water  bonds  are  properly  executed  and  an  valid  obligations. 

Attornby-Gbnbbal'b  Office,  i 

AiBANT,  October  14,  1892.  j 

Hon.  Fka^k  Cahfbsll,  Comptroller : 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  the  third  instant,  inclosing  certified 
copies  of  the  proceedings  relating  to  the  organization  of  the 
Fayetteville  water  board,  and  the  proceedings  of  said  board 
relating  to  levying  and  collecting  a  tax  in  said  village  of  the 
estimated  amount  of  $29,000  for  the  purpose  of  furnishing  pure 
vrater,  etc.,  to  the  inhabitants  of  said  village,  which  said  docu- 
ments include  a  certified  copy  of  a  bond  executed  by  Piatt  H. 
Smith  and  others,  water  commissioners  of  said  village,  principals, 
and  John  F.  Gaynor  and  others  as  sureties,  recorded  in  Onondaga 
county  clerk's  office ;  and  in  reply  to  your  inquiry,  relating  to 
the  validity  of  the  bonds  proposed  to  be  issued  by  said  village 
under  said  proceedings,  permit  me  to  say : 

I  think  the  proceedings  above  referred  to  are  in  conformity 
with  the  requirements  of  chapter  181,  Laws  of  1875  of  the  State 
of  New  York,  being  an  act  to  authorize  the  villages  of  the  State 
of  New  York  to  furnish  pure  and  wholesome  water  to  the 
inhabitants  thereof,  and  the  acts  supplementary  thereto  and 
amendatory  thereof,  and  that  the  bonds  proposed  to  be  issued 
under  said  proceedings  would  be  valid  obligations  against  the 
village  of  Fayetteville. 

Very  respectfully. 

S.  W.  EOSENDALE, 

Attorney-General. 


I 


J 


Rbpobt  of  the  Attobnet-Geneeai,.  331 

Tbwn  and  county  co-operative  itisurance  companies  —  Certijicatee  of 
incorporation  of —  Powers. 

A  cerldficate  of  incorporatioii  of  a  county  co-opemtive  insurance  company 
moat  accurately  coirespond  with  the  language  of  the  statute  in  its  etate- 
ment  of  the  buBineea  proposed  to  be  transacted.  Tlie  proposed  place  of 
buBineas  must  be  definitely  stated. 

Said  corapaniee  can  only  inanre  detached  property. 

Attobkey-Genkbal's  Office,  i 

Albany,  October  15,  1892.  j 
Hon.  Framk  Biob,  Secretary  of  State : 

Bear  Sir. — I  have  the  honor  of  acknowledging  the  receipt  of 
your  communiciLtion  of  the  thirteenth  instant,  inclosing  papers 
in  the  matter  of  the  incorporation  of  The  Royal  American 
Co-operative  Fire  Insurance  Company  of  New  York,  Kings  and 
Queens  conntiee,  and  requesting  my  opinion  as  to  whether  said 
papers  are  in  conformity  with  the  insurance  laws  of  this  State, 
and  calling  my  attention  to  the  statement  therein,  relating  to  the 
place  of  business  and  to  the  by-laws  of  the  proposed  corporation. 

In  reply  I  beg  to  say :  In  my  opinion  the  proposed  certifleate 
of  incorporation  under  chapter  573,  Laws  of  1886,  entitled  "  An 
act  to  revise,  consolidate  and  amend  chapter  287  of  the  Laws  of 
1879,  and  chapter  362,  Laws  of  1880,"  relating  to  the  formation  of 
towns  and  covmties  cooperative  insurance  companies  and  the  acts 
amendatory  thereof  under  which  this  company  desires  to  incorpo- 
rate, is  defective  in  that  it  does  not  conform  to  the  provisions  of 
said  act  and  the  amendments  thereto,  nor  does  it  conform  to  the 
requirements  of  section  261,  article  9,  chapter  690,  Laws  of  1892, 
which  went  into  effect  on  the  firat  instant. 

Under  the  law  prior  to  October  1,  1892,  corporations  formed 
under  chapter  573,  Laws  of  1886,  could  only  insure  "  against  loss 
or  damage  by  fire  or  lightning,"  (sec.  1),  and  under  subdivision 
1,  section  261,  article  9,  chapter  690,  Laws  of  1892,  companies 
may  be  incorporated  "for  the  purpose  of  co-operative  insurance 
against  loss  or  dama^  by  fire  or  lightning,"  being  precisely  the 
same  as  the  former  law. 

In  this  proposed  certificate  of  incorporation,  the  object  stated 
is  "the  mutual  protection  of  its  members  in  case  of  loss  by  fire, 
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lightning  or  destruction  of  property  by  fire  or  thg  immediate 
results  thereof  in  the  counties  of  New  York,  Kings  ».nd  Queens." 

In  my  opinion  the  statement  of  the  proposed  business  to  be 
carried  on  should  strictly  and  accurately  correspond  with  the 
language  of  the  statute  permitting  the  incorporation  of  compa- 
nies for  the  purpose  of  carrying  on  that  particular  business. 
This  certificate  does  not  conform  to  the  law  in  that  particular. 

By  section  3  of  chapter  573,  Laws  of  1886,  and  by  section  363, 
chapter  690,  Laws  of  1892,  the  certificate  of  incorporation  should 
state  "the  place  where  the  principal  office  for  the  transaction  of 
its  business  shall  be  located."  The  statement  in  tie  certificate 
specifying  the  place  where  the  principal  office  shall  be  located 
is  as  follows,  namely:  "That  the  principal  office  of  said 
Co-operative  Fire  Insurance  Company  shall  be  and  is  located  in 
the  county  of  Kings  and  State  of  New  York,  I  do  not  think 
this  is  a  statement  of  the  place  where  the  principal  office  shall  be 
located  with  the  definiteness  which  the  statute  compietas. 

By  section  6,  chapter  673,  Laws  of  1886,  and  by  section  366, 
chapter  690,  Laws  of  1892,  the  provision  is  the  same  in  this  par- 
ticular, namely:  That  companies  formed  for  the  purpose  of 
co-operative  insurance  may  agree  to  pay  all  damages  "done  to 
dwelling  houses,  bams  and  their  contents,  and  other  property 
not  more  hazardous,  and  buildings  not  more  hazardous  in  cities 
and  villages,  detached  at  such  <listance  as  the  by-laws  of  the 
corporation  may  prescribe,  and  their  contents  and  live  stock 
owned  on  the  premises,  caused  by  fire  or  lightuing," 

The  by-laws  set  forth  in  this  application  do  not  comply  with 
this  requirement  of  the  statute. 

Section  19  of  the  by-laws  reads  as  follows :  "All  policies  issued 
by  this  company  shall  be  in  compliance  with  the  Laws  of  1886, 
chapter  673  and  in  particular  section  6  of  said  law," 

This  is  not  in  conformity  with  the  law. 

In  order  to  properly  interpret  the  meaning  of  the  above  quo- 
tation from  the  Laws  of  1886  and  the  Laws  of  1892,  reference 
should  be  made  to  section  10  of  chapter  739,  Laws  of  1857,  being 
an  act  to  authorize  the  formation  of  town  insurance  companies, 
which  reads  as  follows:  "No  company  formed  under  this  act 
shall  insure  any  property  out  of  the  limits  of  the  ton-n  in  which 


f 


RbPOBT   of   the   ATrORNBr-GENBEAL.  333 

the  office  of  the  company  is  located,  nor  sliall  they  insure  any 
property  other  than  detached  dwellings  and  tlieir  contents  and 
farm  buildings  and  their  contents,  nor  shall  they  insure  any 
property  within  the  limits  of  any  incorporated  city  of  this  State." 

While  this  law  has  undergone  numerous  changes  and  its  pro- 
visions extended  it  never  has  been  so  changed  as  to  permit  the 
insurance  \>y  co-operative  fire  insurance  companies  of  any  prop- 
erty except  detached  property,  and  the  by-laws  of  every  such 
coinpanj'  should  clearly  state  that  only  detached  property  and 
the  contents  would  be  insured  by  the  company  and  should  state 
how  fai'  distant  property  insured  must  be  located  or  detached 
from  other  property  in  order  to  be  insured  in  such  company. 
This  the  by-laws  of  this  company  does  not  do. 

For  the  foregoing  reasons  I  do  not  think  the  ]mpers  submitted 
are  in  conformity  with  the  insurance  laws  of  this  State. 
Very  respectfully. 

S.  W.  ROSENDALE, 

A  torn^Gy-  General. 

Excise  'moneys —  JMnjwsition  of. 
Excise  moneys  should  be  expended  in  the   payment  of  the  ordinary   town 
expenBoe. 

Attobney-Gknekal's  Office,  | 

Albany,  October  17,  1892.  ) 
Oscar  "\rooDKUFF,  Esq.,  Supervisor,  Danmnlie,  il^.  Y.  : 

Dear  Sir. —  I  am  in  receipt  of  your  commnnication  of  the 
thirteenth  instant  requesting  my  opijiion  as  to  whom  the  excise 
money  of  the  town  of  North  Dansville  should  be  paid,  said  town 
being  in  the  county  of  Livingston  in  which  county  the  poor  are 
a  county  charge.  ' 

Your  attention  is  called  to  section  15  of  chapter  401,  Laws  of 
1893,  which  provides  :  "Such  moneys  shall  be  applied  to  the 
payment  of  the  ordinary  expenditures  payable  from  the  general 
fund  of  the  city  or  town,  respectively,  unless  otherwise  provided 
by  special  or  local  law." 

The  chapter  referred  to  assumes  to  repeal  expressly,  in  its 
forty-fifth  section,  the  general  excise  laws  of  the  State  in  force 
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previons  to  its  enactment.  I  notice,  however,  that  the  provisions 
of  the  Kevised  Statutes  in  regard  to  the  payment  of  excise 
moneys  have  not  been  expressly  repealed.  These  ppovisions  are 
to  be  found  in  I  Revised  Statutes  page  619 ;  section  19  and  page 
620 ;  section  22  (8th  ed.),  pages  2108,  2109. 

Section  19  provides  that  in  counties  in  which  the  supervisors 
shall  have  determined  to  abolish  the  distinction  between  town 
poor  and  connty  poor  the  excise  moneys  shall  be  paid  by  the 
commissioner  of  excise  over  to  the  county  treasurer  witliin 
thirty  days  after  the  receipt  thereof. 

Section  22  provides  that  in  such  counties  where  the  distinction 
between  town  poor  and  county  poor  still  prevaiis  the  money 
shall  be  applied  to  the  use  of  the  poor  of  the  town  in  which  such 
money  shall  be  collected. 

It  is  to  be  determiaed,  therefore,  whether  these  provisions  of 
the  Revised  Statutes  which  have  not  been  expressly  repealed  have 
not  been  impliedly  repealed  by  subsequent  legislation. 

By  chapter  628,  Laws  of  1857,  it  was  provided  in  section  5 
thereof,  that  the  whole  amount  of  the  excise  moneys  shall  be  paid 
over  to  the  county  treasurer  for  the  use  of  the  poor  in  the  several 
counties. 

This  provision  being  plainly  inconsistent  with  the  provision  of 
the  Revised  Statutes  would  seem  to  me  to  repeal  the  provisions 
of  the  Revised  Statutes  concerning  the  payment  of  excise  moneys. 

The  same  statute  provides,  in  its  thirty-third  section,  that  "  all 
other  acts  inconsistent  with  this  act  are  hereby  repealed," 

Chapter  175  of  the  Laws  of  1870  provided,  in  its  seventh 
section,  that,  "the  moneys  arising  from  licenses  in  any  town  or 
village  shall  be  deposited  with  the  county  treasurer  within  thirty 
days  after  receiving  the  same,  to  he  expended  under  the  direc- 
tion of  the  board  of  supervisors,  at  their  next  annual  meeting,  for 
the  support  of  the  poor  of  such  town;"  thereby  changing  the 
object  of  the  expenditures  from  the  poor  of  the  county,  as 
provided  by  chapter  628,  Laws  of  1857, -to  the  poor  of  the  town 
in  which  the  Hoense  fees  were  collected. 

The  next  change  occurs  in  chapter  444,  Laws  of  1874,  as 
re-enacted  by  chapter  459,  Laws  of  1886,  which  provides :  "  Said 
moneys  (  excise  moneys )  shall  be  disposed  of  as  directed  by  the 
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town,  except  in  those  counties  where  the  support  of  the  poor  is  a 
county  charge,  where  such  money  shall  be  paid  into  the  county 
treasury,  subject  to  the  control  of  the  board  of  supervisors," 

This  provision  was  substantially,  as  will  be  seen,  a  re-enact- 
ment of  the  provisions  of  the  Revised  Statutes  and  a  repeal  or 
modification  of  the  provisions  of  the  law  of  1870,  above  cited. 

Chapter  401  of  the  Lawsof  1892,  the  present  Excise  Law,  being 
the  enactment  on  this  subject  now  in  force,  expressly  repeals 
chapter  628  of  the  Laws  of  1857,  chapter  173,  Laws  of  1870  aad 
chapter  459,  Laws  of  1886. 

Inasmuch  as  chapter  459,  Laws  of  1886,  is  a  substantial 
re-enactment  of  the  provisions  of  the  Revised  Statutes,  it  appears 
to  me  that,  by  the  express  repeal  of  that  statute,  it  was  the 
intention  of  the  Legislature  to  repeal  also  the  provisions  of  the 
Revised  Statutes,  of  which  it  was  a  re-enactment,  even  if  such 
provisions  had  not  therefore  been  repealed  by  the  enactment  of 
the  Laws  of  1857  and  of  1870,  above  quoted. 

I  am  of  the  opinion,  therefore,  that  the  moneys   collected  in 
excise  fees  in  your  town  should  be  applied  to  the  payment  oC  the 
ordinary  expenditures,  payable  from  the  general  fund  of  yoar 
town,  unless  otherwise  provided  by  a  special  or  local  law. 
Very  truly  yours, 

S.  W.  ROSENDALE, 

Attorney-  General. 


Foreign  corporations  —  Banking  pincers  —  Authorization  to  do  busi- 
ness by  Secretary  of  State  —  Name. 
Foreign  corporations  hATiDg  banking  powers,  a  name  indicating  a  banking 

bneinesB,  should  not  be  authorized  by  the  Secretarj  of  State  to  do  businesa 

in  this  State. 

ATTOENET-GKNERiL's  OfFICE,  1 

Albaht,  Octdbtr  17,  1892.  J 
Hon.  Frank  Riob,  Seoretaa^  of  State,  Alhamy^  N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the 
seventh  instant  inclosing  papers  in  the  matter  of  the  Indemnity 
Loan  and  Trust  Company,  a  foreign  corporation  wluch  seeks  to  file 
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said  papors  in  your  office,  under  the  provisions  of  sections  15  and 
16  of  the  General  Corporation  Law,  and  to  obtain  the  certificate 
of  the  Secretary  of  State  for  the  purpose  of  transacting  business 
in  this  State ;  and  you  request  the  opinion  of  this  department,  as 
to  whether  your  office  can  file  said  papers  and  issue  said  eertiii- 
cate,  in  view  of  the  business  to  be  carried  on  by  aaid  corporation, 
under  the  corporate  name  thereof. 

In  rejily,  I  beg  to  say :  The  Indemnity  Loan  a.nd  Trust  Com- 
pany of  Colorado,  in  its  certificate,  states  the  objects  for  which 
the  said  corporation  is  formed  and  incorporated  to  be  "  for  the 
purpose  of  buying,  acquiring,  holding,  selling  and  otherwise  dis- 
posing of  every  kind  and  character  of  real  and  personal  property 
and  any  interest  therein,  on  account  of  this  corporation  in  its  own 
rights,  and  as  agent  for  another  or  others,  for  pay  or  otherwise, 
and  the  improving  of  real  estate,  borrowing  and  loaning  money 
on  real  estate  and  personal  property,  including  commercial  paper, 
bonds,  bills  and  other  forms  of  securities,  for  itself,  for  another 
or  for  others,  guaranteeing  loans,  promissory  notes,  bonds  and 
bills  and  other  instmments  in  writing  on  its  own  account,  for 
another  or  for  others,  guaranteeing  loans,  promissory  notes,  bonds, 
bills  and  other  forms  of  securities,  for  itself,  for  another  or  for 
others ;  to  buy  and  to  sell,  and  to  assume  bonds  in  any  determined 
amount,  payable  upon  such  contingency  as  may  be  mutually 
agreed  upon,  and  to  do  and  perform  all  and  everything  wliich 
may  be  legally  done  and  performed  by  real  estate  agents  and 
brokers,  and  by  real  estate,  loan,  investment,  indemnity,  guar- 
antee Jiiul  trust  companies,  with  full  power  t<i  <lo  a  general 
deboiituce  bond  business  ;  to  act  as  trustee  for  estates,  as  admin- 
istj'atoT',  assignee,  receiver,  as  guardian  for  an  infant  and  for 
int'antf!,  as  committee  for  an  incompetent  person;  to  act  as 
trustee  for  corporations,  for  an  individual  and  for  individuals  ; 
and  ffir  all  other  purposes  not  forbidden  by  law  ;  furthermore  to 
dfi  and  to  perform  all  and  everything  incidental  to  all  such 
busiTiess  altove  indicated,  in  the  State  of  Colorado  and  elsewhere, 
as  shall  from  time  to  time  by  the  board  of  directors  be 
determined," 

Rv  section  5,  chapter  687,  being  "An  act  to  amend  the  general 
corporation  laws  of  this  State,"  it  is  provided  :  "  Every  certificate 
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of  incorporation  and  amended  or  supplemental  certificiite  here- 
after executed,  except  of  a  religious,  cemetery,  monied,  municipal 
or  fire-department  corporation,  shall  be  filed  in  the  ciJRce  of  the 
Secretary  of  State,  and  shall  be  by  him  duly  recorded  Rnd 
indexed  in  books  specially  provided  therefor." 

By  section  15,  of  the  same  chapter,  it  is  provided  :  "  No 
foreign  stock  corporation,  other  than  a  monied  corporation,  ahaU 
do  business  in  this  State,  without  having  first  procured  from  tlie 
Secretary  of  State  a  certificate,"  etc. 

Section  3,  of  the  same  chapter,  declares:  "A  monied  corpo- 
ration is  a  corporation  fonned  under  or  subject  to  the  banking  or 
the  insurance  law." 

By  article  4,  relating  to  trust  companies,  article  5,  relating 
to  building  and  mutual  loan  companies,  and  article  (1,  relating 
to  co-operative  loan  associations,  and  article  7,  relating  tfl  mort- 
gage, loan  and  investment  corporations,  and  article  S,  relating  to 
safe  deposit  companies,  "of  chapter  689,  Laws  of  189^,  all  cor]iora- 
tions  formed  for  the  purpose  of  carrying  on  the  business  referred 
to  in  those  articles  are  placed  under  the  control  of  the  banking 
department  of  the  State;  and  under  sections  152,  153,  200,  203, 
210,  certificates  authorizing  corporations  to  carry  on  such  business 
must  be  granted  by  the  Superintendent  of  the  Banking  Dejiart- 
ment,  and  under  section  30  of  chapter  689,  Laws  of  IS'.lii,  "Nn 
corporation  to  which  this  chapter  is  applicable  shall  be  incoi'poi'- 
ated  hereunder  or  transact  any  business  in  this  State  other  than 
such  as  relates  to  its  formation  without  the  written  approval  of 
the  superintendent  of  banks  and  without  his  written  certificate 
stating  that  it  has  complied  with  the  provisions  of  this  chapter," 
etc. 

Section  91  provides  that  "  no  foreign  corporation  incorporated 
for  the  purpose  of  carrying  on  the  business  specified  in  articles  5, 
6  and  7  of  this  chapter  shall  transact  business  in  this  State  with- 
out the  written  permission  of  the  superintendent  of  bnnks  and  a 
written  certificate  from  him  stating  that  such  corimrntion  has 
complied  with  all  of  the  provisions  of  this  chapter  a]>)ilicable  to 
it,  and  with  all  the  requirements  of  law,  and  that  it  is  aiitliorized 
to  transact  the  business  within  this  State  specified  tlierein  anil 
that  such  business  may  be  safely  intrusted  to  it." 
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I  am,  therefore,  of  the  opinion  that  the  Secretary  of  ytatt;  can- 
not safely  file  said  papers  and  issue  said  oertiiicate,  in  view  of  the 
business  to  be  carried  on  by  said  corporation  and  of  the  corporate 
name  thereof. 

Yours  very  truly. 

S.  W.  ROSENDALE, 

Aitomey-Oen  &ral. 


ir  more  marketable  by  the  employment  of  capital 
'improved  lands"    within  the  meaning  of    tlie 


Improved  lands  —  What  cotistilufeji. 
Lands  made  n 

or  labor  thereon  i 
Insurance  Law. 

Attoknky-Genekal's  Office,  ) 

Albany,  Octoher  17,  1893.  ) 

Hon.  James  F.  Pierce,  Superintendewt  In-swance  Department : 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  the  twenty-ninth  ultimo  inclosing  a  letter 
addressed  to  you  by  William  G.  Davis,  general  solicitor  of  the 
Mutual  Life  Insurance  Company  of  New  York,  dated  September 
2S,  1892,  and  I  am  also  in  receipt  of  a  letter  from  Mr.  Davis, 
dated  on  the  third  instant,  all  relating  to  the  question  whether  a 
lot  within  the  corporate  limits  of  a  city,  on  a  .street  which  is 
sewered,  curbed,  guttered,  etc.,  but  which  has  no  building  upon 
it,  is  "  improved  real  property,"  as  contemplated  by  section  13  of 
the  Insurance  Law,  being  chapter  690  of  the  Laws  of  1892. 

Tn  reply  permit  me  to  say :  Webster's  definition  of  the  word 
"  improvement "  is  "  that  which  improves  anything  or  is  added  to 
it  by  way  of  improving  it ;  that  by  which  the  value  of  anything 
is  increased,  its  excellence  enhanced,  or  the  like.'' 

"  Improve,"  as  defined  by  the  Century  Dictionary,  is  "  to  make 
better,  ameliorate  the  condition  of,  increase  in  \'alue,  excellence, 
capability,  estimation,  or  the  like ;  bring  into  a  higher,  better, 
more  desirable  or  more  profitable  state."  " Iin])iovement,  the 
act  of  improving  or  making  better,  or  the  state  of  being 
made  better,  advancement  or  increase  of  any  good  quality, 
betterment."    (Id.) 

"A  betterment  by  which  the  value  or  exceUcnci.'  of  a  thing  is 
enhanced,  a  beneficial  or  valuable  change  or  condition    *    *     *. 
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An  improvement  in  real  property  is  something  done  or  added  to 
it  which  increases  its  value,  as  cultivation,  or  the  erection  of  or 
additions  to  buildings."    (Id.) 

"  Improved  land  is  such  as  has  been  reclaimed,  is  such  for  the 
purpose  of  husbandry,  and  is  cultivated  as  such,  whether  the 
appropriation  is  for  tillage,  meadow  or  pasture.  Improve  is 
synonymous  with  cultivate."     (4  Cowen,  190.) 

"  Improvement,"  as  defined  by  Black's  Law  Dictionary :  "A 
valuable  addition  made  to  property  (usually  real  estate)  or  an 
amelioration  in  its  condition  amounting  to  more  than  mere  repairs, 
or  replacement  of  waste,  costing  labor  or  capital,  and  intended 
to  enhance  its  value  and  utility  oi'  to  adapt  it  for  new  or  further 
purposes." 

The  statute  does  not  define,  nor  is  there  any  standard  by 
which  it  may  be  accurately  determined,  what  must  be  the  char- 
acter and  extent  of  changes  in  lands  to  bring  them  within  the 
meaning  of  the  term  "  improved."  Their  location  and  the  pur- 
poses for  which  they  may  properly  be  used  has  much  to  doiwitii 
the  question.  Improved  and  unimproved  lands  in  rural  districts 
is  one  thing,  and  in  an  incorporated  city  another.  Lands  in  the 
country  so  far  reclaimed  as  to  be  used  for  agricultural  purposes 
may  properly  be  said  to  be  improved,  while  the  same  lands 
within  city  limits  might  with  equal  propriety  be  said  to  be  unim- 
proved. It  can,  however,  be  said  generally  that  when  lands 
have  been  so  far  changed,  by  the  use  of  capital  or  labor  upon 
them,  or  in  connection  with  their  environments,  that  they  have 
become  more  valuable  and  more  available  as  to  marketability, 
etc.,  that  they  are  improved  lands;  and  while  the  general  inter- 
pretation of  improved  lands  in  cities  is  lands  which  are  built 
upon,  I  am  not  prepared  to  say  that  when  by  the  employment  of 
labor  or  capital  easements  and  appurtenances  have  been  ci'eated 
which  have  become  a  part  of  the  freehold  and  constitute  a  part 
of  its  value,  that  such  lands  or  lots  may  not  be  regarded  as 
improved  lands. 

Tery  truly  yours. 

S.  W.  ROSENDALE, 

Attorney-  General. 
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Jfoard  of  inspectors  of  election  —  Vacancy. 
A.  vacancy  in  the  office  of  inspector  ot  election  may  be  flUed  by  the  town 
board;  if  not  so  filled  at  the  time  of  meetdi^  it  may  be  filled  by  the 
inepectore  present,  anij  in  case  of  the  absence  of  all  the  inspectors  their 
places  may  be  filled  by  the  electors  present, 

Attokney-Genebal's  Office,         i 

P>..  Albany,  October  17,  1892.  j 

^^-  H.  E.  Selleck,  Esq.,  Town  Clerk,  Smeca  FaUs,  JV.  T.: 

f-  Dear  Sir. —  lu  reply  to  your  inquiry  of  the  fourteenth  instant, 

^>:  asking  my  opinion  as  to  the  duties  of  the  town  board  to  fill  a, 

Wv  vacancy  in  case  of  the  death  of  one  of  the  inspectors  of  election, 

Si- ,  permit  me  to  say  : 

Ji'.;  .  It  is  the  duty  of  the  board  to  fill  the  vacancy,  but  if  for  any 

j,-^.  reason  the  board  fail  to  fill'such  vacancy  then  the  vacancy  shall 

l;   ''  be  tilled  as  provided  in  section  15,  chapter  680,  Laws  of  18'.>2, 

jv;  which  reads  as  follows : 

,■  "If  at   the   time  of  any  meeting  of  the  inspectors,  or  when 

;V  any  such  meeting  is  required  by  law  to  be  held,  there  shall  be  a 

-^  vacancy  in  the  office  of  any  inspector,  or  if  any  inspector  shaU  be 
absent  from  such  meeting,  the  inspector  or  inspectors  present 

,;■  shall  appoint  a  qualified  elector  of  the  district  to  fill  such  vacancy 

?  or  to  act  as  inspector  in  the  place  of  each  absent  inspector." 

S'  Very  truly  yours. 

r'  S.  W.  ROSENDALE, 

Attorney-General. 

Paster  bailota  —  Where  to  be  placed. 
Pastor  ballots  must  be  placed  on  the  face  of  the  official  ballot  below  the  per- 
forated line. 

Attoenet-Genekal's  Offich,         I 
Albany,  October  17,  1892.  [ 
H.  S.  Coaxes,  Esq.,  Fulton,  JV.  T.  : 

Dear  Sir. — In  reply  to  your  communication  of  the  foui'teenth 
instant,  asking  if  it  was  necessary  that  the  paster  ballot  should 
be  placed  on  the  face  of  the  official  ballot,  I  have  to  say  : 

Section  104  of  chapter  680  of  the  Laws  of  1892,  provides: 
"  All  such  matter  written  or  pasted  on  an  official  ballot  shall  be 
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written  or  pEtsted  below  the  perforated  Line  on  the  face  of  the 
ballot." 

I  am  of  the  opinion  that  the  paster  ballot  should  be  on  the  face 
of  the  official  ballot. 

Yours  vepy  truly. 

S.  W.  EOSENDALE, 

Attorney-  General. 


—Right  to  vote. 

Deeertora  from  the  military  and  naval  service  have  a  right  to  vote  unless  eou- 
victed  thereof  b;  a  competent  court. 

Attokney-Genekal's  Office,  i 

Albany,  Ociob^  18,  1893.  ) 

Dr.  J.  Q.  Flood,  H<yphint(m,  N.  T.  : 

Dear  Sir. — I  have  been  requested  by  Mr.  George  Hall,  oi 
Ogdensburg,  to  inform  you  as  to  whether  deserters  from  the 
Uaited  States  army  have  a  right  to  cast  their  votes  at  this  election. 

In  compliance  with  your  request,  I  have  the  honor  to  state  that 
hj  section  1996  of  the  Eevised  Statutes  of  the  United  States, 
deserters  from  the  United  States  army  are  deprived  of  the  right 
to  citizenship;  but  it  has  been  held  by  the  Commissioners  of 
Appeals  in  this  State  in  the  case  of  Gotche^  v.  The  State  ( 61  N. 
Y.,  420)  that  this  provision  of  the  federal  law  which  deprives 
deserters  from  military  service  of  the  United  States  of  the  rigiita 
of  citizens  thereof,  only  applies  to  those  convicted,  as  described,  by 
a  court  of  competent  jurisdiction,  and  if  it  authorizes  the  rejection 
of  the  vote  of  a  person  thus  convicted  it  can  only  be  upon 
proof  duly  authenticated  of  the  conviction  and  he  can  not  be 
required  to  answer  any  questions  in  reference  thereto. 
Yours  very  truly. 

S.  W.  ROSENDALE, 

A  ttorney-  General. 


Kbpoet  ok  thb  Attoeney-Gbheeal. 


Premdentiat  ekctora — SaBoUfor. 
On«-fourth  of  an  inch  of  sptMW  on  a  btUlot  must  be  left  for  the  n 

of  the  candidates  for  presidential  electors.    Such  names  may  be  printed 
two  columnB. 

Attoenet-Genebal's  Office,  ) 

Albany,  OcUAer  18,  1892.  f 
William  J.  Moses,  Esq.,  Avhum  BiUZetin,  Auburn,  iV^.  y.: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  yesterday's  date. 

In  reply  thereto  I  beg  leave  to  state  that,  in  my  opinion,  the 
provision  of  section  81,  chapter  680,  Laws  of  1892,  reir^uires  that 
one-fourth  of  an  inch  in  space  on  the  official  ballot  shaU  be 
allowed  for  the  name  of  each  candidate  to  be  printed  thereon. 
I  can  not  see  how  any  exception  to  this  plain  provision  of  the 
statute  can  be  allowed  in  regard  to  the  electors  for  President  and 
Vice-President. 

It  is  my  opinion,  therefore,  that  the  names  of  such  candidates 
for  electors  of  President  and  Vice-President  should  be  printed  a 
sufficient  distance  apart  to  allow  one-fourth  of  an  inch  for  each 
name. 

Two  columns,  however,  may  be  devoted  to  the  printing  of 
such  names  as  you  suggest,  under  the  provisions  of  section  62  of 
the  statute  above  quoted. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

A  tUymey-  General. 

Attorneys  of  other  States —  Admission  to  practice. 
Attomeya  who  have  been  admitted  and  have  practiced  three  years  in  otlier 
States  may  be   admitted  here  without  examination;  if  they  have  uot 
so  practiced,  they  may  be  admitted  to  practice  on  eiamination,  nfter 
serving  a  clerkship  of  one  year. 

Aitorney-Genekal'b  Oftice,  1 

Albany,  October  18,  1892.  f 
J.  A.  FosTEK,  Esq.,  Attomey-at-Lav>,  Manisaiq'ue,  Mich.: 

Dear  Sir. —  Your  favor  of  the  fifteenth  instant  is  at  hand,  in 
which  you  ask  "  whether  an  attorney  of  the  State  of  ilichigan  is 
obliged  to  pass  an  examination  to  order  to  be  admitted  to  the 
bar  in  the  State  of  New  York." 
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In  reply  I  beg  to  call  your  attention  to  rules  0  and  Y  rotating 
to  the  admission  of  attorneys  and  counselors  containetl  in  the 
rules  of  all  the  courts  of  record  of  the  State  of  New  York,  which 
read  as  follows : 

"  Kule  6,  Persons  who  have  been  admitted  as  attorneys,  in  the 
highest  court  of  original  jurisdiction  of  another  State  or  country, 
may  be  admitted  to  examination  as  attorneys  and  counselors,  if 
they  have  served  a  regular  clerkship  of  one  year  in  the  oiHce  of  a 
practicing  attorney  of  the  Supreme  Court  of  this  State,  and  shall 
in  other  respects  be  entitled  to  a)ich  examination,  except  that  in 
such  case  no  regents'  certilicate  shall  be  required    *     *     *." 

"  Kule  7.  Any  person  who  lias  been  admitted  and  has  practiced 
three  years  as  an  attormiy  and  counselor  in  the  highest  court  of 
law  in  another  State,  may  be  admitted  and  licensed  without 
examination.  And  the  Gonoral  Term  of  the  Supreme  Coiu-t  may 
in  its  discretion  so  Eidmit  and  license  any  person  who  has  thus 
practiced  in  another  counti'y,  or  who,  being  an  American  citizen 
and  domiciled  in  a  foreign  country,  has  received  such  diploma  or 
degree  therein  as  would  Iiave  entitled  him,  if  a  citizen  of  such 
foreign  country,  to  practice  law  in  its  courts.  But  he  must 
possess  the  other  qualifications  required  by  these  rules,  and  must 
produce  a  letter  of  recommendation  from  one  of  the  judges  ■ 
of  the  highest  court  of  law  of  such  other  State  or  country,  or 
furnish  other  satisfactory  evidence  of  character  and  qualification." 
Very  truly  yours, 

S.  W.  ROSENDALE, 

Atf^>rney-Gene'ral. 


Sallota  —  Delivery  of. 
The  official  ballots  should  be  delivered  to  the  town  clerks  on  the  Saturday  pre- 
ceding election,  and  by  the  Uitter  delivered  to  the  inspeotora   with  the  seals 
unbroken. 

Attouney-Cteseeal's  Office,  i 

Albany,  Octoler  18,  1892.  j 
J.  F.  Donovan,  Esq.,  Ttmii  Cleric,  Mount  Morris,  2^.  Y.  ; 

Dear  Sir. — In  answer  to  yours  of  the  fourteenth  instant,  permit 
me  to  call  your  attention  to  sections  86  and  87  of  the  new  Election 
Law. 
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If  you  will  carefully  read  these  two  aections,  I  think  you  will 
find  but  little  difficulty  in  understanding  and  performing  your 
duty  in  relation  to  the  distribution  of  the  ballots  in  your  town- 

You  will  observe  that  the  ballots  are  to  be  delivered  to  the 
town  clerks  on  Saturday  before  election,  and  that  the  town  clerks 
are  required  to  cause  them  to  be  delivered,  unopened  and  with 
seals  unbroken  to  the  inspectors  of  election  of  each  district  in 
their  towns. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

A  ttomey-  General. 


Citizenahip — Ohildreii  born,  abroad  of  American  pare?ifs — M^a- 

triation. 
Children  bom  abroad  of  American  pareute  are  American  citizeas. 
The  right  of  expatriation  is  recognized  bj  law. 

Attobney-Geneeal's  Office,  i 

Albany,  October  18,  1892.  j 

W.  H.  Fox,  Esq.,  Inspector  of  Election,  McmnmnUe,  iV.  J".  ; 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  yester- 
day's date.  In  reply  thereto  I  beg  leave  to  state  that  it  ia  pro- 
vided by  section  1993  of  the  Revised  Statutes  of  the  United 
States,  that  "  all  citizens  heretofore  born  or  hereafter  born  out 
of  the  limits  and  jurisdiction  of  the  United  States,  whose  fathers 
were  or  may  be  at  the  time  of  their  birth,  citizens  thereof,  are 
declared  to  be  citizens  of  the  United  States." 

It  appears  from  the  facts  stated  in  your  commurication  that 
the  father  of  the  aEeged  voter  was,  at  the  time  of  his  birth,  an 
American  citizen.  The  child  therefore  became  an  American, 
citizen. 

Section  1999  of  the  Revised  Statutes  of  the  United  States 
expressly  recognizes  the  right  of  expatriation.  This  child, 
although  born  an  American  citizen,  may  have  expatriated  him- 
self and  become  a  subject  of  the  British  crown,  Aa  to  whether 
he  did  or  not,  is  a  question  of  fact  which  it  is  impossible  for  me 
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toTdetermine.  Unless  he,  as  matter  of  fact,  became  a  British 
subject,  he  is  still  an  American  citizen  and  entitled  to  vote  as 
such,  if  otherwise  qualified. 

Very  truly  yoara. 

S.  W.  ROSENDALE, 

Attorney-  O&tieral. 


Certificate  ofcanvcas —  liaUots  attached  thereto. 
The  Tcted  ballote  should  be  used  for  the  forms  of  the  various  bands  of  ballot 
voted  to  be  attached  to  the  certificate  of  ci 


Attoknet-Genebal'h  Office,  ) 

Albany,  Octoher  19,  1892.  f 

"William  S.  Ooenwell,  Esi].,  Cownty  GlerTt,  Penn    Yon,  N.  Y.: 

Dear  Sir, —  Your  communication  of  yesterday's  date  to  the 
Secretary  of  State  has  been  I'eferred  to  me. 

In  answer  thereto  I  beg  leave  to  state  that  section  115  of  the 
new  Election  Law,  chapter  680,  Laws  of  1892,  requires  that,  in 
making  up  the  certificate  of  the  canvass,  such  inspectors  shall 
securely  attach  to  such  statement  one  official  ballot  of  each  kind 
voted  for  all  the  officers  to  be  chosen  at  such  election. 

The  same  section  further  provides :  "  Forthwith,  upon  the 
completion  of  such  certified  statement,  and  of  such  copies  thereof, 
if  required,  and  the  proclamation  of  the  result,  the  ballots 
voted  and  not  required  to  be  attached  to  such  certified  state- 
ment, or  to  such  copies,  and  the  contents  of  the  box  for  the 
reception  of  unvoted  ballots,  without  examination  thereof,  shall 
be  destroyed." 

From  this  it  appears  that  the  ballots  to  be  used  in  making  up 
the  statement  of  the  canvass  and  the  certified  copies  thereof, 
shall  be  the  ballots  which  have  been  voted.  I  can  hardly  imagine 
the  case  which  you  suppose  that  there  will  not  be  enough  voted 
ba.llots  to  enable  the  inspector  to  do  as  required  by  this  section. 

The  same  statute  plainly  provides  in  sections  116  and  117  that 
the  uavoted  official  ballots  shall  be  delivered  to  the  chairman  of 
the  board  of  inspectors  and  ll](;d  with  the  county  clerk. 
4i 
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Such  ballots,  therefore,  should  not  be  used  in  snaking  up  the 
statement  of  the  canvass  and  the  certified  copies  thereof.  In 
case  there  are  not  enough  voted  ballots  to  make  the  necessary 
number  of  certified  copies  of  the -statement  of  canvass,  the  forms 
of  the  various  ballots  should  be  written  out. 
A'ery  truly  yours. 

S.  W.  EOSEKDALE, 

Attorney-General. 

Femoles  —  Xot-iries  public  —  Justices  of  the  peac^. 
Femolea  are  appointed  notAries  public  in  tbia  State. 
They  are  not  eligible  to  the  office  of  jueticB  of  the  peace. 

ATTOENEY-GENEEiL's   OfFICE,  1 

Albany,  Ootohi-  19,  1892.  f 
E.  W.  Lyman,  Esq.,  Register  of  Deeds,  Nofthmnj>P.m,  Mass.: 

Dear  Sir.  —  Your  communication  of  the  fifteenth  instant, 
addressed  to  the  Secretary  of  State  has  been  referred  to  me. 

In  reply  thereto  I  have  the  honor  to  state  tliat  women  are 
appointed  notaries  public  in  this  State. 

Justices  of  the  peace  are  town  officers  elected  by  the  people  of 
the  respective  towns,  and  to  be  eligible  to  such  offices  must  be 
electors  of  the  town  for  which  they  are  elected.  (Laws  of  1890, 
chap.  569,  sec.  50.) 

Inasmuch  as  females  are  not  electors  they  are  not  eligible  to  the 
oflice  of  justice  of  the  peace. 

Very  truly  yours. 

S.  W.  KOSENDALE, 

AttoTiify-General. 

Organization  tax —  Navigation  companies. 
NaYigation  companies  are  subject  to  the  organization  tax. 

Attobsey-Geneeal's  Office,  ) 

Albany,  October  2t>.  1S92.  f 
Hon,  Frank  Rice,  Secretary  of  State  : 

Dear  Sir.^  I  am  in  receipt  of  your  communication  of  the  tentl 
instant  inclosing  proposed  certificate  of  incorporation  of  ,"  Th( 
Spanish-American  Navigation  Company  "  and  asking  my  opinior 
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ae  to  whether  the  proposed  corporation  is  exempted  from  the 
payment  of  the  tax  of  one-eighth  of  one  per  cent  provided  for 
by  the  terms  of  chapter  143  of  the  Lawa  of  X886  and  whether 
payment  of  such  tax  should  be  exacted  by  your  office. 

In  reply  I  beg  to  say  that  section  1,  chapter  143  of  the  Laws 
of  1886,  provides  as  follows ;  "  Every  corporation,  joint-stock 
company  or  association  incorporated  by  or  under  any  general  or 
special  law  of  this  State,  having  capital  stock  divided  into 
shares,  shall  pay  to  the  State  Treasurer,  for  the  use  of  the  State, 
.  a  tax  of  one-eighth  of  one  per  centum  upon  the  amount  of  the 
capital  stock  which  said  corporation,  joint-stock  company  or 
association  is  authorized  to  have,  and  a  Hke  tax  upon  any  subse- 
quent increase  thereof.  The  said  tax  shall  be  due  and  payable 
upon  the  incorporation  of  said  corporation,  joint-stock  company 
or  association,  or  upon  the  increase  of  the  capital  thereof  ;  and 
no  such  corporation,  joint-stock  company  or  association  shall 
have  or  exercise  any  corporate  powers  until  the  said  tax  shall 
have  been  paid." 

Section  1  of  chapter  433  of  the  Laws  of  1881  provides  :  "  AE 
vessels  registered  at  any  port  of  this  State  and  owned  by  any 
American  citizen  or  association,  or  by  any  corporation  incor- 
porated under  the  laws  of  the  State  of  New  York,  engaged  in 
ocean  commerce  between  any  port  in  the  United  States  and  any 
foreign  port,  are  exempted  from  all  taxation  in  this  State  for 
State  and  local  purposes;  and  all  such  corporations  all  of  whose 
vessels  are  employed  between  foreign  ports  and  ports  in  the 
United  States  are  exempted  from  all  taxation  in  this  State  for 
State  and  local  purposes  upon  their  capital  stock  franchises 
and  earnings  for  the  period  of  fifteen  years." 

This  law  is  amended  by  chapter  6fil  of  the  Laws  of  1892  in 

only  one  particular,  namely,  the  term  of  tifteen  years  is  extended 

to  thirty  years. 

The  tax  imposed  upon  stock  companies  by  chapter  143  of  the 

aws  of  1886  is  for  the  privilege  of  organization.     The  exemp- 

lon  created  by  chapter  433  of  the  Laws  of  1881,  and  the  ajnend- 

aent  by  chapter  661  of  the  Laws  of  1 892,  only  extends  to  exemp- 

ion  from  property  tax  for  the  period  of  thirty  years.    Com- 

anies  formed  for    the    purpose    s})eciHed    are,   when   formed. 
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entitled  to  this  exemption,  but  it  does  not  include  the  tax  to  be 
paid  Ijefore  fonnation  for  the  privilege  of  incorporation.  Aftei 
the  expiration  of  thirty  years,  when  the  tax  mentioned  in  chapter 
661  of  the  Laws  of  1892  could  be  levied,  would  it  be  claimed 
that  there  would  be  included  in  said  tax  a  tax  of  one-eighth. 
of  one  per  centum  on  the  capital  stock ''.  The  act  of  1SS6  pro- 
vides a  new  and  distinct  scheme  for  covjjorate  taxation,  not 
upon  the  property  of  the  corporation,  but  for  the  purpose  of  hav- 
ing a  corporate  existence. 

Tliis  tax  is  entirely  independent  of  all  property  ta^  which  a 
corporation  may  be  required  to  pay,  and  is  imposed  upon  all  cor- 
porations, except  such  as  are  enumerated  in  the  exemption  con- 
tained in  the  act  itself. 

In  my  opinion  the  Spanish-Americaji  Navigation  Company  is 
not  exempt  from  the  payment  of  the  tax  of  one-eighth  of  one  per 
cent  provided  for  in  chapter  143,  Laws  of  18St>. 
Very  truly  yours. 

S.  W.  EOSENDAXE, 

A  ttomey-  General. 


Foreign  insurance  companies —  Surplus  deposits. 
Deposits  made  b;  foreign  insurance  companiee  in  excess  of  the  amount  required 
by  statute  may  be  withdrawn  from  the  insurance  dejjartment  and  placed 
ill  the  hands  of  trustees. 

ATTORNET-GEXERAi/9    OfFICE,  1 

Albany,  Octof/er  20,  1892.  ) 
Hon.    Ja:we8    F.     Pierce,     Superintendent    of    the    Insuranae 


Dear  Sir, —  I  have  received  your  communication  of  this  date, 
inclosing  the  written  request  of  the  Lancashire  Insurance  Com- 
pany, of    Manchester,    England,    for    the    transfer    from    the 
Superintendent  of  Insurance  of  such  securities  as  were  deposit* 
with  you  under  the  provisions  of  law,  in  excess  of  the  minimit 
sum  required  by  statute,  of  $200,000,  to  certain  trustees  heretof* 
designated  and  appointed  by  the  company. 
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I  assume  that  the  trustees  in  question  were  appointed  under 
chapter  888,  Laws  of  1871,  and  were  at  the  time  of  thtnr 
appointment  approved  by  the  Superintendent  of  the  Insurance 
Department. 

Section  27  of  chapter  690  of  the  Laws  of  1S92  provides: 
"  The  Superintendent  of  Insurance  shaU,  upon  the  written  request 
of  any  such  foreign  insurance  company,  transfer  to  trustees  duly 
appointed  by  it  under  the  provisions  of  this  section,  any  excess  of 
securities  which  it  shall  have  deposited  with  him  above  the  sura 
of  $200,000.  *  *  *  And  any  excess  of  said  $300,000  as 
aforesaid  shall,  on  the  written  request  of  said  foreign  iiism'iini.'e 
company,  be  transferred  to  the  trustees  appointed  by  said  com- 
pany as  in  this  section  provided." 

The  section  referred  to  is,  aside  from  the  portions  quoted,  a 
continuation  and  re-enactment  of  portions  of  chapter  888,  Laws 
of  1871. 

Prior  to  the  enactment  of  the  statute  of  1892,  above  quoted, 
the  same  company  made  an  attempt  to  withdraw  from  the 
Superintendent  of  Insurance  the  excess  of  its  securities  above 
$200,000.  This  attempt  was  resisted  by  Hon.  Kobert  A. 
Maxwell,  then  superintendent,  and  the  case  was  litigated  to 
the  court  of  last  resort,  which  held  that  there  was  no 
authority  in  law  to  return  the  securities  applied  for,  inasmuch 
as  the  same  were  held  in  trust  for  the  policy  holders.  Judge 
Peckham,  writing  the  prevailing  opinion,  says  :  "  It  may  be  tbfit 
legislation  providing  for  the  withdrawal  of  the  amount  over  the 
minimum  sum  upon  the  terms  and  conditions  set  out  in  the 
Special  Term  order  would  be  valid  and  proper ;  but  that  is  a 
matter  for  the  Legislature  and  not  for  this  court."  (Lancashire 
Ins.  Co.  v.  Maxwell,  131  N.  Y.,  286,  292,  293.) 

It  would  seem,  therefore,  that  the  legislation  suggested  by 
Judge  Peckham,  in  his  opinion,  has  been  supplied  by  the  LegLsla- 
'  ure  in  the  provisions  of  the  statute  above  quoted. 

The  paper  which  you  submit  to  me  is  in  proper  form,  in  my 
opinion,  as  a  written  request  and  with  the  statute,  and  on  such 
request  it  seems  to  me  that  the  company  is  entitled  to  a  delivery 
»f  the  securities  specified  in  excess  of  $20iJ,000,  to  its  trustees. 
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I  have  not  examined  the  preliminary  papers,  the  designation 
of  the  trustees  or  the  approval  thereof  by  the  superintendent, 
and  this  opinion  is  limited  to  the  supposition  that  all  preliminary 
papers  of  the  nature  indicated  have  been  properly  executed 
and  filed. 

Very  truly  yours. 

S.  "W.  EOSENDALE, 

Attorr>.ey-Oeneral. 

Contractors  —  Extra  work. 
Contractors  raaj  be  paid  additional  compenaadon  for  work  ptrformed  beyond 
that  required  by  their  contract  with  the  State, 

Attobney-Genekal'b  Office,  i 

Albany,  October  20,  1892.  ) 
Hon.  Maktih  Schenck,  State  Engineer  amd  Surveyor : 

Dear  Sir.—  I  am  in  receipt  of  your  communicaticn  of  the  nine- 
teenth instant  requesting  my  opinion  as  to  the  proper  construction 
of  the  laws  and  constitutional  provisions  governing  the  conduct 
of  contracts  upon  the  State  canals,  etc. 

The  facts,  as  I  gathered  them  from  your  communication,  ai-e 
substantially  as  follows : 

The  State  undertook  the  work  of  building  a'  new  stone  dam 
across  the  Mohawk  river  at  Little  Falls,  and  advertised  for  pro- 
posals for  the  doing  of  the  work  according  to  plans  theretofore 
prepared  for  the  building  of  the  dam.  Proposals  were  received 
anH  the  contract  for  the  doing  of  the  work  was  awarded  to  Rapp 
&  Co.,  and  the  work  is  now  in  progress. 

By  the  plans  and  specifications  exhibited  at  the  letting,  it  was 
contemplated  that  the  building  of  the  dam  should  be  at  various 
elevations  lying  between  one  and  nine-tenths  and  five  and  two- 
tenths  feet  above  the  miter  sill  of  lock  No.  40.  Upon  the  papers 
in  the  case  the  contractors  bid  a  lump  sum  of  $500  for  bailing  and 
draining.  It  was  anticipated  that  a  suitable  foundation  of  rock, 
on  which  to  raise  the  dam,  would  be  obtained  at  the  elevations 
noted ;  but  the  fact  has  developed  that  the  expectation  cannot  be 
realized,  and  that  in  order  to  secure  a  proper  foundation  the  base 
of  the  dam  must  be  carried,  for  a  considerable  portion  of  the 
work,  to  an  elevation  not  more  than  one  and  one-half  feet  beloT 
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the  said  miter  sill,  thus  increaaiug  the  cost  of  bailing  and  drain- 
ing, which  work  the  contractors  were  under  conti'act  to  do  for  a 
specific  amount. 

The  provisions  of  the  Constitution  referred  to  by  you  (art. 
7,  sua.  3),  prohibiting  extra  comptjiisation  to  any  contractor,  does 
not,  in  my  judgment,  affect  this  question.  The  State  having 
undertaken  this  work,  through  contractors,  and  having  discovered 
that  the  plan  on  which  the  work  was  to  be  done  should  be  changed, 
in  order  to  make  a  substantial  structure,  the  additional  baihng 
aJid  draining  necessary  to  be  done  can  and  should  properly  be 
considered  as  extra  work  on  the  contract  not  contemplated  at  the 
times  the  plans  were  made  and  the  contract  let. 

PTOvision  is  made  in  the  contract  itself  for  an  allowance  for  any 
extra  work  that  may  be  ordered,  anil  provision  is  also  made  for 
computing  the  extent  and  amount  of  extra  work  that  may  be 
ordered  under  the  contract. 

It  seems  to  me  that  the  provision  in  the  contract  referred  to  is 
sufficient  authority  for  the  engineer  in  charge,  under  the  direc- 
tion of  the  State  Engineer,  to  order  the  necessary  extra  work  of 
bailing  and  draining,  in  order  to  make  a  suitable  and  substanti;il 
structure,  and  that  compensation  for  the  same  may  be  paid  to  the 
contractor  as  extra  work  done  under  said  contract,  in  pursuance 
of  the  terms  of  the  contract,  and  in  the  manner  provided  by  the 
contract. 

Yours  very  truly. 

S.  W.  ROSENDALE, 

Attomay-  General. 

Dlvldon  of  election,  disiricia —  W/teJi  to  be  made  and  when  to  iake  effect. 
Election  diirtricta  must  be  divided  at  least  thirty  days  prior  to   election  of 
inapectore  of  election,  and  such  division  taltes  effect  at  the  next  town 
maetdng. 

Attokmey-Genekal's  Office,  i 

Aluany,  Octolef  82,  1892.  f 
CitABLES  E.  Stillman,  Esq.,  Inspeotof  of  Electimi,  Berlin,  JV.  Y.: 
Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the 
twentieth  instant.  In  reply  thereto  I  beg  leave  to  state  that 
seotiun  8,  chapter  680,  Laws  of  1892,  prescribes  the  method  of 
dividing  towns  into  election  districts. 
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It  must  be  done  by  the  town  board  at  least  thirty  days  prior 
to  the  election  of  inspectors  of  election,  and  takes  effect  at  the 
next  town  meeting,  at  which  town  meeting  inspectors  are  to   be 
Q  for  the  districts  as  divided. 

Very  truly  yours. 

S.  W.  ROSENDALE, 
B^  Attom-ey-Gen^al. 

w  — 

gC;  ■  Inspectors  of  election  —  Naturalization  papers~-  Unanimous  action. 

^y  .  Inapectore  of  election   can  not  require  a  foreign-bom  voter  to  produce  lii& 

'^  '/v  /  naturalization  papers. 

\%',:  ^  Unanimoua  action  by  board  of  inspectors  is'not  required. 

''.y^   ,  Attokney-Genekal's  Office,  i 

i;^)  Albany,  October  3.%  1S92.  j 

['^  James  W.  Fukey,  Esq.,  Glenham,  N.  Y. : 

'}  Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the 

nineteenth  instant,  and  in  reply  thereto  I  beg  leave  to  state  that 
:.-  ,    inspectors  of  election  in  your  town  have  no  authority  to  require 

a  foreign-born  voter  to  produce  his  naturalization  papers. 
^  I  am  not  aware  of  any  provision  of  law  which  re(iuires  that 

'^:  the  action  of  the  inspectors  can  only  be  taken  by  unanimous  vote. 

;f„-  Very  truly  yours. 

f\  S.  W.  ROSENBALE, 

Attorney -General. 

,'•  '.  Notarial  fees— ~  New  York  county  clerk. 

;.'.  The  New  York  county  clerk  is  not  entitled  to  retain  in  his  hands  from  fees 

''  received  for  the  qualification  of  notaries  public,  any  sum  in  addition  to  the 

salary  allowed  his  notarial  clerk. 

Attorn ey-Gknebal's  Ofkjoe,  [ 

Albany,  Oct<Aer  2i,  1892.  ) 
Col.  T.  S.  Williams,  Private  Secretary  : 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  thr 
twentieth  instant  requesting  my  opinion  as  to  whether  the 
county  clerk  of  New  York  county  has  the  right,  under  section  8i 
of  chapter  683  of  the  Laws  of  1892,  to  retain  fifty  cents  for  eacl 
notarial  qualifj'ing  fee  collected,  in  addition  to  the  sum  of  $1,50C 
for  notarial  clerk. 


ii 
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In  reply  thereto  I  have  the  honor  to  state  that  section  84  of 
chapter  683  of  the  Laws  of  1892,  referred  to  by  you,  which  per- 
mits countv  clerks  to  retain  in  their  hands  the  sum  of  fifty  cents 
from  each  lotajy  public  who  shall  duly  qualify,  applies  only  tO' 
the  county  clerks  who  are  not  salaried  officials  and  to  county 
clerks  in  counties  of  less  than  150,000  inhabitants  who  are  sala- 
ried officiate. 

In  counties  having  over  150,000,  where  the  office  of  the  county 
clerk  is  salaried,  the  county  clerk  shall  retain  in  his  hands  under 
the  provisions  of  said  section  the  sura  of  $1,500,  to  be  paid  to  the 
notarial  clerk. 

The  county  clerk  of  New  York  county  is  a  salaried  officer 
(Laws  of  1884,  chap.  299),  and  inasmuch  as  the  county  contains 
a  population  exceeding  150,000,  he  may  retain  in  his  hands  from 
the  notarial  fees  collected,  the  sum  of  $1,500  for  the  payment  of 
the  notarial  clerk. 

There  is  no  provision  in  the  statute  which  allows  him  to  retain, 
in  addition  to  that  sum,  the  sum  of  fifty  cents  from  each  fee 
collected  by  him  for  the  qualification  of  notaries  public. 
Very  truly  yours. 

S.  W.  IIOSENDALE, 

A  ttomey-General. 

Elections  —  Number  of  set»  of  ballots  for  voter. 
A  voter  ie  entitled  to  receive  not  to  exceed  four  Beta  of  ballots  in  all. 

Attoeney- General' a  Office,  v 

Albany,  October  25,  1892.  f 
James  M.  Heath,  Esq.,  £ast  Avon,  If.  Y.  : 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the 
twenty-second  instant,  relating  to  section  104  of  the  new  Election 
Law. 

A  voter  may,  in  his  effort  to  vote,  receive  a,nd  return  not  to 
exceed  four  sets  of  ballots  as  provided  in  the  above  section. 

A  person,  under  the  same  section,  entering  the  guard-rail  may 
receive,  return  and  retire  from  the  guard-rail  twice,  but  he,  unless 
he  votes  or  attempts  to  vote,  can  receive  but  two  sets  of  ballots. 
45 
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If  after  receiving  the  first  set  of  ballota,  he  retires  from  the' 
guard-rail  and  afterwards  returns,  receives  his  ballots,  goes  into 
■the  booth  for  the  purpose  of  voting,  and  while  engaged  in  the  act 
of  voting,  requires  another  set  of  ballots,  I  think  he  is  entitled 
to  receive  ballots  until  he  has  received  in  all  four  sets  if  necessary. 
Very  truly  yoUR. 

S.  W.  ROSEXDALE, 

Attorney-General. 

Foreign  ineurance  companies  —  Surplus  deposits. 
Oeposite  made  by  foreign   insurance  companies  in   exresa   of    thu    tuiioimt 
required  by  statute  may  withdraw  same  from  the  Insurance  Depart- 
ment and  place  same  in  the  hands  of  trustees. 

Attoenet-Genehai.'h  Offick,  ) 

Albany,  October  25,  181)2.  f 
Hon.  James  F.  Pieicce,  Superintendent  of  Ineurance : 

Dear  Sir. — I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  the  twenty-sixth  instant,  relating  to  the 
Phcenix  Assurance  Company,  of  London,  England,  and  inclosing 
copy  of  a  resolution  adopted  by  the  board  of  directors  of  said 
■company  October  5,  1892,  authorizing  "James  F.  Pierce,  Esq., 
Superintendent  of  the  Insurance  Department  of  the  State  of 
New  York,  to  assign  and  deliver  to  Joseph  A.  Dean.  George  C. 
Magoun  and  John  Duer,  Esqs.,  as  trustees  <>!  tiiis  company  in 
the  United  States,  $100,000  of  United  States  four  per  cent  bonds 
now  on  deposit  in  this  department  in  trust  for  said  company, 
■composing  two  certificates  of  $50,000  eacli,  Xos.  344(J  and 
3441 ; "  which  said  copy  of  resolution  is  accompanied  ivith  certifi- 
•cate  duly  certifying  the  same  executed  by  Jolin  C.  New,  Consul- 
General  of  the  United  States  of  America  at  London,  England, 
■dated  October  7,  1892. 

Also  a  letter  addressed  to  your  department  by  F.  * 
McDonald,  secretary  of  the  Phcenix  Fire  InKiirance  Compai 
dated  October  8,  1892,  requesting  your  department  to  deliver' 
said  trustees  the  said  bonds ;  also  a  letter  a<ldressed  to  yc 
department  by  A.  D.  Irving,  dated  October  24,  1892,  incloai; 
■the  above  mentioned  letter  addressed  to  you  by  F.  I?.  McDona 
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Also  a  letter  adrtrepsed  to  your  Department  by  A.  D.  Irving, 
dated  October  34,  purporting  to  have  been  handed  to  you  by  Mr. 
I  "Washington  Irving,  general  agent  of  the  United  States  branch  of 
L  the  Phoenix  Assurance  Company,  of  London,  England,  authoriz- 
I  ing  him  to  receive  said  bonds;  also  a  receipt  for  said  bonds 
I* executed  in  due  form  by  Joseph  A.  Dean,  George  C  Magoun 
[  and  John  Duer,  trustees  of  the  company  in  the  United  States. 

Tou  desire  in  your  communication  my  opinion  whether  upon 
I  the  documents  above  referred  to  yon  would  lie  authorized  under 
I  section  27,  article  1  of  chapter  690,  Laws  of  1893,  to  deliver  the 
I  said  $100^00  in  excess  of  $2(>(>,0(K)  required  by  said  law  to  be 
I  deposited  with  your  department. 

In   reply   1  beg  to  say,  in  my  opinion,  the  paper?   ])resented 
conform  to  the  requirements  of  the  statute,  and  that  the  company 
f  is  entitled  to  a  delivery  of  the  securities  specified  in  excess  of 
[  $200,000  to  its  trustees. 

This  opinion  is  upon  the  assumption  that  all  the  preliminary 
f  steps  mentioned  in  the  various  documents  submitted  liave  actually 
I  been  taken  as  therein  stated. 

Very  respectfully  yours. 

S.  W.  ROSENDALE, 

A  ttorney-  General. 

Penn  Yan  achool  bonds —  Validitf/ of — Notice  of  tax  meetinff. 
f  The  Penn  Yan  aohool  bonds  ure  not  valid  Tor  the  reason  that  the  notice  of  the 
special  tax  meeting  was  inanfticient. 

ATTO[t^Ev-GK^"ERAL'^  Office,  i 

Albany,  Ootobe>'  37,  1892.  \ 
I   Hon.  Frank  Oamfbei-i.,   Comptroller: 

Dear  Sir. — I  have  the  honor  to  acknowledge  the  receipt  of 
I  yours  of  the  twenty-seventh  instant,  inclosing  various  documents 
[  relating  to  proceedings  on  the  part  of  the  Penn  Yan  union 
I  school  district,  upon  which  said  district  desires  to  secure  a  loan 
\  from  the  State  of  $8,000,  and  you  ask  whether  such  proofs 
I  and  proceedings  are  such  that  a  valid  obligation  can  be  incurred. 

In  reply  I  beg  to  say :  Section  10,  titles,  chapter  15,  part  1,  Revised 
I  Statutes  (p.  1309,  8th  ed.)provides  that  a  majority  of  the  voters 
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of  any  union  free  school  district  other  than  those  whose  hmits  cor- 
respond with  an  incorporated  city  or  village,  present  at  any 
annnalorspeoialdistrictmeetingdulyconvened  may  authorize  such 
acts  and  vote  such  taxes  as  they  shall  deem  expedient  for  making 
additions,  alterations,  etc.,  and  they  may  direct  the  money  so 
voted  to  be  loaned  in  one  sum  or  by  installments  ;  but  no  addition 
to,  or  change  of  site  or  purchase  of  a  ne^v  site,  or  tax  for  the 
purchase  of  any  new  site,  structure,  or  for  the  purchase  of  an 
addition  to  the  site  of  any  school  house,  or  for  buddirig 
any  new  school  house,  or  for  the  erection  of  an  addi- 
tion to  any  school  house  already  built,  shall  be.  voted  at 
any  such  meeting,  unless  a  notice  by  the  board  of  education, 
stating  that  such  tax  will  be  proposed,  and  specifying  the  ain(junt 
and  object  thereof,  shall  have  been  published  once  in  each  week 
for  the  four  weeks  next  precedins;  such  district  meeting,  in  two 
newspapers,  if  there  shall  be  two,  or  in  one  newspaper,  if  there 
shall  be  but  one  published  m  such  district. 

From  the  documents  presented  it  appears  that  the  Penn  Yan 
union  school  district  proposes  to  raise  $8,000,  to  be  levied  and 
collected  in  four  annual  installments  of  $2,000  each,  to  be 
expended  in  the  erection  and  furnishing  of  a  school  building  for 
said  district. 

It  also  appears  that  notice  of  a  special  tax  meeting  was  pub- 
lished in  a  newspaper  in  said  district,  dated  October  15,  1891, 
calling  a  meeting  of  the  taxpayers  in  said  district  for  the  thirty- 
first  day  of  October,  1891,  from  10  a  .m.  to  2  v.  m.  of  that  day  — 
two  weeks'  notice.  This  was  not  a  compliance  with  the  law, 
as  the  statute  above  referred  to  provides  that  a  levy  for  the  pur- 
pose mentioned  shall  not  be  made  unless  four  weeks'  notice  has 
previously  been  given  as  above.  Therefore,  the  said  district  has 
not  taken  such  proceedings  as  would  create  a  valid  obligation 
against  it. 

Very  respectfully  yours. 

S.  W.  EOSENDALE, 

Attorney- C 
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Elections  —  Challenges —  Power*  of  in»peetors. 
lnBpectoR  of  electJOD  have  no  judicial  powers  authorizing  them  to  reject  the 
vote  of  any  person  offering  same  who  complies  with  the  statutory  teats, 

Attobney-General'h  Office,  ) 

Albany,  October  27,  1892.  I 

Thomas  Geary,  Esq,  P.  0.  Box  297,  Mount  Morris,  JV.  T.: 

Dear  Sir. —  In  reply  to  your  communication  of  the  twenty-fourth 
instant  permit  me  to  say  that  if  the  voter  takes  the  required  oath, 
stating  the  facts  which  under  the  law  constitute  him  a  voter,  and 
offers  liis  vote,  the  inspectors  of  election  have  no  right  to  reject 
it;  and  in  this  connection  I  beg  leave  to  call  your  attention  to 
the  case  of  the  People  ex  rel.  Stapleton  v.  Bell  (119  N.  T.  175), 
vrhere  it  is  held  that  inspectors  are  merely  ministerial  oiBcera 
and  have  no  discretionary  power  to  reject  the  vote  of  a  j)ersoii 
who,  u]>'3n  being  challenged,  and  upon  a[)phcation  of  the  statu- 
tory tests,  has  shown  himself  qualified  to  vote.  When  this  is 
done  the  offered  vote,  in  legal  contemplation,  is  finally  received 
and  must  be  deposited. 

Very  truly  yours. 

S.  W.  liOSENDALE, 

Attorney-  Gen  eral. 

Megiatry  of  voters — Correction  of. 
The  board  of  inspiectors  should  correct  the  registry  !wt  on  the  fac'ta  presented. 
A  party  feeling  aggrieved  by  the  action  of  the  bo8.rd  may  apply  to  the  courts 
for  relief  therefrom. 

Attoen by-General's  Offict:,  i 

Albany,   October  27,  1892.  [ 

J.  A.  Kyan,  Esq.,  AUegcmy,  JV.  T.: 

Dear  Sir. —  In  reply  to  your  communication  of  tlie  twenty- 
hird  inst.,  I  beg  leave  to  call  your  attention  to  section  35,  chapter 
80,  Laws  of  1893.  If  the  applicant,  under  oath,  states  facts  which 
ualify  tiun  to  vote,  his  name  should-  be  added  to  the  registry, 
nd,  it  under  section  37,  sufficient  proof  is  pi-esented  showing  that 
name  should  be  stricken  from  or  added  to  the  registry,  the 
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board  should  correct  the  registry  accordingly,  and  if  any  party- 
feels  aggrieTed  in  relation  thereto  he  can  apply  to  the  courts  to. 
have  the  error,  if  one  exists,  corrected. 

Very  truly  yours. 

S.  "W.  ROSENDALE, 

Attoi'ney-General. 


Registry  lists —  Correction  of — Proof  mthmiited. 
The  proof  to  be  submitted  to  a  board  of  registry  to  olitain  a  forrectioTi  of  the 
registry  lists  may  be  either  oral  or  written. 

AlTORKEy-GENER:\L"H  OffICE,  r 

Albany,  October  27,  1892.  j 
Thomas  Spratt,  Esq.,  Ogdensbury,  N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the 
twenty-fourth  instant,  in  which  you  desire  my  interpretation  of 
section  37,  chapter  680,  Laws  of  1892,  particularly  that  part  of 
said  section  wherein  it  is  provided :  "  The  hoai'd  shali  at  any 
Buch  meeting  erase  from  such  list  of  voters  the  name  of  any 
person  thereon  who  is  proved  to  the  satisfaction  of  the  board  to 
be  not  qualified  to  vote  in  such  district  at  such  election  or  who 
cannot  be  so  qualified  at  the  time  of  such  election." 

In  reply  permit  me  to  say  that  the  proof  referred  to  in  this 
section,  in  my  judgment,  does  not  mean  oral  ])roof  solely,  but 
includes  facts  presented  under  oath,  either  oral  or  in  the  form  of 
an  affidavit.  Such  proof  must  be  sufficient  to  satisfy  the  board 
that  the  names  should  be  or  should  not  be  retainenl  upon  the  list. 
If  they  commit  an  error,  that  error,  upon  a]iplication  to  the 
courts,  may  be  corrected. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

A  ttorney-  General. 
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Elections  —  Folding  of  ballots. 
Ballots  can  not  be  folded  for  the  voter  by  election  officers. 

A'rrORNEY-GENEBAl,'8    OfFICE,  I 

Albany,  CHohar  %^,  1892.  ( 
W.  E.  RoaooE,  Esq,,  Carlixle,  JV.   T.  : 

Dear  Sh-.  —  I  ain  in  receipt  of  your  communication  of  the 
twenty-sixth  instant,  relating  to  the  duty  of  polling  clerks  under 
section  103  of  the  new  Election  Law. 

In  answer  permit  me  to  say  that  the  official  ballots  must  be 
delivered  to  the  voter  unfolded. 

Very  truly  yonrs. 

S.  AV.  ROSENDALE, 

Aitorney-Oen  eral. 

Pantef  baUots —  On  constitutional  a^nendment  ballots. 
Paater  baJlota  in  order  to  be  counb'd  must  be  placed  on  the  face  of  the  official 

ballot. 
A  paater  ballot  for  candidates  placed  on  a  constitutional  ainendmenl;  ballot  can 
not  be  counted. 

Attokxey-Geberal's  Office,  1 

Albany,  Oct<^er  28,  18&2.  f 

"Walter  M.  Darlinl;,  Esq.,  North  JIurtm,  N.   Y.: 

Dear  Sir.^  In  repl,v  to  your  communication  of  the  twenty-sixth- 
instant,  pei-mit  me  to  say  that  paster  ballots  must  I>e  placed  upoa 
the  face  of  the  oiflcial  ballots. 

A  paster  placed  upon  a  constitutional  amendment  ballot  can 
not  be  legally  counted,  and  in  my  opinion,  the  constitutional 
amendment  ballot  upon  which  it  is  placed  can  not  be  counted. 
Very  ti'uly  yours. 

S.  W.  ROSENDALE, 

A  ttorney-  Generals 
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same  examination  on  which  other  physicians  gained  the  license 
to  practice  medicineand  surgery  in  this  State,  be  legally  licensed?" 

Section  8  requires  that  all  candidates  admitted  to  the  licentiate 
examination  must  hold  the  degree  of  doctor  of  medicine  from 
some  legally  incorporated  medical  college  in  the  United  States,  or 
a  diploma  or  license  conferring  full  right  to  practice  all  the 
branches  of  medicine  and  surgery  in  some  ioreign  country. 

And  you  further  ask :  "  Would  the  degree  of  doctor  of  medicine 
granted  by  the  university  in  the  manner  which  1  have  stated 
answer  the  requirements  of  law,  viz.,  that  the  <legree  be  from 
some  legally  incorporated  medical  college';  If  so,  the  physician 
would  meet  all  the  requirements  for  the  li<-entiate  examination." 

In  reply  permit  me  to  say  :  In  connection  with  the  law  which 
confers  upon  the  University  of  the  State  of  New  York  general 
powers  to  charter  colleges  and  medical  schools,  to  form  State 
Boards  of  Medical  Examiners  and  power  to  regulate  the  standard 
which  shall  be  observed  in  granting  degrees,  I  have  particularly 
examined  section  11,  chapter  378,  Laws  of  1892,  being"An  act  to 
revise  and  consolidate  the  laws  relating  to  the  University  of  the 
State  of  New  York  ; "  also  sections  T  and  8  of  chapter  500,  Laws  of 
1890,  being  "An  act  to  establish  boards  of  medical  examiners  of  the 
State  of  New  York  for  the  examination  of  practitioners  of  medi- 
cine and  surgery;  to  further  regulate  the  jnactice  of  medicine 
and  surgery ;"  and  I  think  there  has  been  on  tlie  part  of  the  person 
to  whom  you  refer  a  "  substantial  compliance  with  the  legal 
requisites  preliminary  "  to  the  licentiate  examination. 

Under  subdivision  2,  section  2,  chapter  i>no,  Laws  of  1890,  the 
university  may  establish  examinations  as  to  attainments  in  learn- 
ing and  "may  award  and  confer  suitable  certihcates,  diplomas 
and  -degrees  on  persons  who  satisfactorily'  meet  the  requirements 
presented."     Here    the    examination    was    established    by    the 
university,  and   the  party   satisfactorily  met   the   requirements 'j 
and  received  the  proper  diploma.    I  think  he  may  properly  b 
classed   with   those   mentioned   in   subdivision    2   of    section 
chapter  500,  Laws  of  1890. 

I  am  of  the  opinion  that  the  university  has,  in  connection  wit. 
the  general  supervisory  powers  connected  with  the  granting  c 
charters  to  colleges,  etc.,  and  regulating  tlie  granting  of  degre 
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and  diplomas,  the  right  to  exercise  a  judgment  or  discretion 
judicial  in  character;  and  when  exercised  in  connection  with  the 
performance  of  acts  of  an  official  character,  such  judgment  is 
not  the  subject  for  review  by  any  other  officer,  board  or  tribunal. 
Such  was  the  character  of  the  act  of  the  university  in  granting  a 
diploma  in  this  case. 

In  ray  view,  the  degree  of  doctor  of  medicine  granted  by  the 
university  in  the  manner  stated  does  answer  the  requirements  of 
law,  and  under  the  circumstances  of  the  case  presented  it  would 
seem  eminently  just  that  the  party  referred  to  should  be 
admitted  to  the  licentiate  examination. 

Very  truly  yours. 

a.  W.  EOSENDALE, 

Attorneij-  General. 

Elections  —  Notices  —  Ballot  boxes  —  Non-registered  voters  —  Delivery 
of  ballots  to  voters —  Folding  of  ballots  —  Sets  of  ballots —  Chal- 
lenges —  Ballofs  marked  fur  itlenti/ivation  —  Vote<l  ballots  —  Open- 
ing and  closing  o/'jmUs  —  Voting  age. 

Notices  of  election  need  not  be  posted. 

Five  ballot  boxes  are  required;  one  for  candidatee,  one  for  each  at  the  three 
constitutional  amendmenta,  one  for  unvoted  ballote. 

A  pereon  con  not  vote  unless  registered. 

A  full  set  of  all  ballots  munt  be  delivereil  to  the  voter. 

Ballote  muHt  not  be  folded  bj  ballot  clerks. 

A  voter  taking  the  physical  disability  oath  is  entilled  to  the  aasistanoe  provided. 

Voters  are  entitled  to  four  seta  of  ballots  and  may  pass  outside  the  guard-rail 
and  return  once  to  vote. 

Votera  answering  the  questions  and  taking  the  oath  prescribed  are  entitled  to 

Ballote  alleged  by  election  oftioers  or  watchers  to  be  marked  for  ideutiflcation 

must  be  indorsed  and  returned  by  inapectors. 
Voted  ballots  not  required  to  be  attached  to  returns  must  be  deetroyed. 
The  polls  in  towns  outside  of  Westchester  county  must  be  open  between  BUn- 

rise  and  9  a.  m.,  as  the  inspectors  determine. 
A  person  otherwise  qualified  whose  twenty-first  birthday  is  on  the  day  succeed- 
ing election  is  entitled  to  vote. 

Attorney -General's  Offuje,  ) 

Albany,  Nov&ntl&i- 1,  1892.  f 
This  department  being  in  constant  receipt  of  communications 
concerning  the  construction   of  the  new  Election  Law  (Laws  of 
1892,  chap.   68ii),   I  have  prepared   the  following  in   regard  to 
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questions  arising  thereunder,  on  which  my  opinion    is    most 
frequently  asked : 

1.  Notices  of  Section  need  not  be  posted.  The  provision  of 
chapter  VM)  of  the  I^ws  of  1842,  to  that  eflfect,  has  been  repealed. 

2.  There  shall  be  one  ballot  box  for  receiving  official  ballots 
voted  for  catididatea;  also  three  ballot  boxes,  one  for  each  con- 
stitutional amendment;  also  a  box  to  receive  unvoted  ballots 
(making  live  ballot  boxes). 

3.  No  person  can  vote  anlesa  registered.     (Sec.  38.) 

4.  One  full  set  of  all  ballots,  including  constitutional  amend- 
ment ballots,  must  be  delivered  to  the  voter.  These  must  all  be 
folded  by  tlie  voter  and  returned  by  him.  He  may,  however, 
vote  on  none,  any  or  all  of  the  proposed  constitutional  amend- 
ments, as  he  sees  fit. 

5.  Ballots  must  not  be  folded  by  the  ballot  clerks  for  a  voter. 
(Sec.  103.) 

6.  If  an  elector  states,  under  oath,  that  he  is  physically  disabled 
in  any  manner  specified  in  section  104,  the  oath  to  that  effect 
should  be  administered  to  him  by  the  inspectors.  If  he  takes  the 
oath  prescribed  he  is  entitled  to  the  assistance  provided  by  the 
section ;  otherwise  he  is  not  entitled  to  such  assistance.  The 
inspectors  can  exercise  no  judicial  nor  discretionary  powers  in  the 
matter. 

7.  A  voter  who  spoils  a  ballot  must  return  the  set,  and  may 
receive  a  new  set,  not  exceeding  four  sets  in  all.  After  receiving 
the  first  set,  and  before  voting,  an  elector  may  return  all  ballots 
and  pass  outside  of  the  guard-rail,  and  afterwards  return  and 
vote,  but  he  can  not  so  pass  outside  of  the  guard-rail  more  than  once 
without  losing  his  right  to  vote. 

8.  In  case  of  challenges  the  inspectors  have  no  judicial  pow- 
ers to  determine  the  right  of  an  applicant  to  vote,  but  must  put 
the  questions  prescribed  by  the  statute,  and  in  ca.se  the  right  to 
vote  is  pei'sisted  in  and  the  challenge  is  not  withdrawn,  to  admin- 
ister the  oath  or  oaths  specified  in  section  111.  A  person  taking 
the  oath  m\ist  be  allowed  to  vote. 

9.  Whenever  any  election  officer  or  watcher  declares  his 
belief  that  a.  ballot  is  marked  for  identification,  snch  ballot  must 
be  attached  to  the  statement  of  canvass,  indorsed  by  the   inspec- 
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tors  with  the  words,  "  Objected  to  because  marked  for  identifica- 
tion," and  signed  by  the  inspectors.  Such  ballot  shall  be  counted 
the  same  as  if  not  objected  to.     (Sec.  114.) 

10.  All  ballots  voted,  and  not  required  to  be  attached  to  the 
certified  statement  of  canvass,  or  to  the  copies  thereof,  and  the 
contents  of  the  box  for  the  reception  of  unvoted  ballots,  without 
examination  thereof,  shall  be  destroyed  forthwith  upon  the 
completion  of  the  certificates  of  canvass.     (Sec.  115.) 

11.  The  polls  in  towns  ontside  of  Westchester  county  shall  be 
opened  at  such  timeljetween  sunrise  and  9  a.  m.  as  the  inspectors 
may  determine  upon.     {Sec.  3.) 

12.  A  person  whose  twenty-first  birthday  will  occur  Novem- 
ber 9,  1892,  and  who  is  otherwise  qualified,  is  entitled  to  vote, 
ai  the  election  to  be  held  November  8,.  1892, 

S.  W.  ROSENDALE, 


Voting  resideruie  —  Matter  of  intention. 
The  question  of  the  place  of  residence   of  a   voter  is  largely  a  matter  of 
intention. 

Attorney-Geneeai'b  Office,  i 

Albany,  NoKeinher  1,  1892.  f 

Dear  Sir. —  I  am  in  receipt  of  your  letter  requesting  an  opinion 
from  me  upon  the  question  of  voting  residence. 

In  reply  thereto,  I  call  your  attention  to  article  2,  section  1,  of 
tte  State  Constitution,  which  provides  ; 

"  Every  male  citizen  of  the  age  of  21  years,  who  shall  have 
been  a  citizen  for  ten  days  and  an  inhabitant  of  this  State  one 
year  next  preceding  the  election,  and  the  last  four  months  a 
resident  of  the  county,  and  for  the  last  thirty  days  a  resident  of 
the  election  district  in  which  he  may  offer  his  vote,  shall  be 
entitled  to  vote  at  said  election  in  the  election  district  of  which 
be  shall  at  the  time  be  a  resident  and  not  elsewhere," 

The  question  of  what  constitutes  a  person's  residence  depends 
so  much  upon  the  intention  of  the  person  himself  that  it  is  impos- 
sible for  anyone  else  to  definitely  determine  the  question. 
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As  a  general  proposition,  it  may  be  stated  that  the  residence 
required  by  the  Constitution  is  a  place  which  s.  person  has  iixed 
as  a  habitation  without  any  present  intention  of  removing  there- 
from,    A  residence,  once  acquired,  continues  to  be  the  residence 

te^ :  of  a  person  until  such  person  absents  himself  thereft'oin   and 

\f>  locates  at  another  place  with  the  intention  of  tliere  remaining. 

p-y  Temporary  absence,   with   the  purpose   of  returning,   does   not 

'{'  effect  a  change  of  residence. 

'^l   '  Very  truly  yours. 

I  S.  W.  KOSENDALE, 

f  .  Aitomey-Genernl . 


Infantih  insurance  —  Co-ojterative  inmtrance  fompaniea. 
Cixipeiative  inaurance  compaAieB  can  not  insure  the  livee  of  infantB. 

Attorn ey-Gkneeal's  Office,  1 

Albany,  N&vemlwr  1, 1892.  j 

Hon.  James  F.  Pierce,  Superintendent  Insv/rwnce  Department: 

Dear  Sir. —  I .  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  a  recent  date  relating  to  the  Mutual 
Benefit  Life  Association  of  America,  inclosing  a  letter  addressed 
to  you  by  W.  H.  Whiton,  Esq.,  dated  October  13,  1S92,  relating 
to  the  same  company. 

You  ask  whether  or  not  in  my  opinion  "  an  assessment  associa^ 
tion  under  the  provisions  of  section  55  of  article  1  of  the  Insur- 
ance Law  can  write  infantile  policies  on  the  prudential  plan  ?  " 

From  your  communication  and  the  document  submitted  I 
understand  the  Mutual  Benefit  Life  Association  of  America  is  a 
company  organized  for  and  doing  an  insurance  business  upon  the 
co-operative  or  assessment  plan,  and  it  is  claimed  on  the  part  of 
this  company  that  under  section  55,  chapter  6&0  of  the  insurance 
laws  of  1892  they  have  the  right  to  issue  what  are  termed 
"infantile  policies"  on  the  prudential  plan. 

Section  55,  referred  to,  reads:  "Insurance  without  the  consent 
of  the  insured  prohibited  :  No  policy  of  insurance  shall  be  issued 
upon  any  property  except  upon  the  application  and  in  the  name 
of  some  person  having  an  interest  in  the  property.  No  policy  or 
agreement  for  insurance  shall  be  issued  upon  the  life  or  health  of 
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another  or  against  loss  bj'  disablement  by  accident  exc«]tt  upon 
tha  application  of  the  person  insuretl ;  but  a  wife  may  take  a 
.  policy  of  insurance  upon  the  life  or  health  of  her  husband  or 
against  loss  by  his  disablement  by  accident ;  an  employer  may 
take  out  a  policy  of  accident  insurance  covering  his  employes 
collectively  for  the  benefit  of  such  as  may  be  injui-ed,  and  a  per- 
son liable  for  the  support  of  a  child  of  the  age  of  1  year  and 
upward  may  take  a  yearly  renewal  term  policy  of  insurance 
thereon,  the  amount  payable  under  which  may  be  made  to 
increase  with  advancing  age  and  which  shall  not  exceed  the  sums 
specified  in  the  following  table,  the  ages  wherein  specitied  being 
the  age  at  the  time  of  death,  and  which,  after  the  age  of  13,  may 
become  an  ordinary  life  policy  for  an  amount  not  exceeding  the 
sun  specified  in  the  table : 

■'  Between  the  ages  of  1  and  3  years,  thirty  dollars. 

'■'  Between  the  ages  of  2  and  3  years,  thirty -four  dollars. 


"  Between  the  ages  of  20  and  21  years,  $930.'" 

As  I  understand  "  a  yearly  renewal  term  policy  of  insurance 
thereon  "  is  a  policy  agreeing  to  pay  a  stated  amount  of  insur- 
ance for  a  fixed  or  stated  premium,  and  for  a  fixed  or  stated  term. 

The  Mutual  Benefit  Life  Association  of  America  can  not,  under 
its  charter,  lawfully  issue  this  class  of  policies. 

Section  200,  article  6  of  the  Insurance  Law  provides  that,  to 
organize  an  insurance  comimny  ujion  tlie  co-operatiTC  or  assess- 
ment plan,  a  declaration  must  be  filed  with  the  insurance  depart- 
ment which,  among  other  things,  shall  have  indorsed  thereon  or 
annexed  thereto  and  as  a  part  thereof,  the  sworn  statement  of 
three  such  persons  (three  incorporators)  that  at  least  200  persons 
eligible  under  the  proposed  laivs  of  tJie  corporation  to  member- 
ship therein  have,  in  good  faitli,  ma<!e  application  in  writing  for 
membership,  *  *  *  and  such  corporation  shall  not  commence 
the  business  of  insurance  until  at  least  200  persons  have  sub- 
scribed in  writing  to  be  insured  therein  in  the  aggregate  of  at 
least  1400,000,  and  have  each  paid  in  two  per  cent  on  the  amount 
of  the  insurance  severally  subscribed  for  in  cash. 

Under  section  201  it  is  provided  that  any  corporation  which 
issues  any  certificate,  policy  or  other  evidence  of  interest  to,  or 
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makes  any  promise  or  'agreement  with  ita  membeis  whereby, 
upon  the  decease  of  a  member,  any  money,  etc.,  is  to  be  paid, 
and  which  money  is  to  be  collected  -from  members  thereof,  shall 
be  deemed  to  be  engaged  in  the  business  of  life  insurance  upon 
the  co-operative  or  assessment  plan,  and  shall  i>e  subject  to  the 
provisions  of  this  article;  and  further,  any  such  corporation, 
afMH>ciation  or  society  which  issues  any  certificate.  |X)licy  or  other 
evidence  of  interest  to  or  makes  any  promise  or  iigreeraent  «'ith  its 
meml>erB  whereby  apon  the  sickness  or  other  physical  disability  of 
a  member,  and  not  by  reason  of  having  attained  to  a  certain  age 
any  money,  etc.,  which  is  derived  from  voluntary  donations  or 
assessments  or  admission  fees,  dues  or  assessments,  or  any  of 
them,  collected  from  members  thereof,  shall  be  deemed  to  be 
engaged  in  the  business  of  casualty  insurance  upon  the  co-opera- 
tive iir  aBHessment  plan. 

Under  section  209,  all  associations,  societies,  companies,  cor- 
porations or  organizations  now  transacting  or  hereafter  desiring 
to  transact  the  business  of  life  or  casualty  insurance  in  this  State 
upon  any  otlier  plan  than  that  defined  in  and  by  this  article, 
shall  comply  witli  all  the  provisions  of  the  general  life  and 
health  insurance  laws. 

Under  section  210,  notice  of  assessment,  premium  or  periodical 
call  is  only  required  to  be  given  to  members,  and  only  for  the 
purpose  of  paying  the  insurance  of  a  deceased  member.  A 
member  may  name  the  beneficiary  to  whom  the  insured  desires 
the  insurance  to  be  paid  in  case  of  his  death,  etc.,  and  he  may 
under  section  211  make  a  change  in  his  payee  or  payees  or  ben- 
eficiary or  beneficiaries  without  requiring  the  consent  of  such 
payees  or  beneficiaries. 

Under  section  215,  companies  carrying  on  the  business  of 
insurance  upon  the  co-operative  or  assessment  plan  may  deposit 
with  the  Insurance  Department  securities  for  the  "  sole  benefit  of 
the  members  of  such  corporation." 

The  above  references  show  conclusively  that  corporation 
carrying  on  the  business  of  insurance  upon  the  co-operative  c 
assessment  plan  are  formed  by  the  association  of  individuals  coi 
tracting  with  each  other  upon  conditions  that  in  consideration  <: 
each  member  receiving  certain  benefits,  each  member  will  dif 
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charge  certain  obligations  due  his  fellow  merabera.  This  con- 
tract can  only  be  entered  into  by  parties  who  can  lawfully  con- 
tract and  parties  against  whom  it  may  be  lawfully  enforced. 

Thersfore,  as  held  by  Mr.  Justice  Barrett  in  the  matter  of  the 
Globe  Mutual  Benefit  Society,  "  where  the  business  of  the  com- 
pany \\'as  limited  to  that  of  life  and  casualty  insurance  upon  the 
co-operative  or  assessment  plan,  it  was  held  :  '  Only  the  members 
who  accept  the  contract  obligations  of  such  membership  can  be 
thus  insured.  It  follows  that  infants  can  not  be  insured  in  such 
companies  because  they  can  not  contract  as  members,  and 
because  their  parents,  though  having  an  insurable  interest  in 
their  children's  lives,  can  only  insure  their  own  lives  as  members 
in  such  co-operative  or  assessment  coraiianies.  It  is  the  mem- 
ber's life  which  can  alone  be  insured.'  " 

This  decision  is  now  affirmed  by  the  Court  of  Appeals  and  is 
decisive  of  this  question,  unless  section  55  above  referred  to 
changes  the  law  in  this  regard,  (In  re  Globe  Mutual  Beneiit 
Association,  Court  of  Appeals,  October  4,  1892.) 

In  ]ny  opinion  that  section  does  not  apply  to  companies  carry- 
ing on  insurance   business  upon  the  co-operative  or  assessment 
plan,  and  I  think  this  company  can  not  issue  policies  to  parents 
or  guardians  upon  the  lives  of  infant  children. 
Very  respectfully  yours. 

S.  W.  ROSENDALE, 

A  ttorney-  Oeneral. 


m-born  <:}nld  of  a  mother  who  ia  a  citizen. 
Tlie  chili  bom  in  a  foreign  country  of  a  motlier  who  is  a  citizen  of  the  United 
Statfs  IB  not  himself  a  citizen  bj  leaeon  of  hia  mother's  citizensbip. 

Attorkey-Gesekai.'s  Office,  | 

Albany,  Nnvemher  1,  1892.  f 
Sei.j.ah  Lejshman,  Esq.,  Waddington,  N.  Y. ; 

Dear  Sir. —  I  am  in  receipt  of  your  favor  of  October  twenty- 
ninth.     In  reply  thereto  I  bog  leave  to  state  that  a  person  who  is 
born  in  Canada  is  not  entitled  to  vote  in  this  country  from  the 
fact  that  his  mother  was  born  in  the  United  States. 
47 
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The  answer  to  yonr  second  inquiry  depends  upon  the  fact  as 
to  whether  the  father  of  the  person  to  whom  you  refer  was,  at 
the  time  of  the  birth  of  said  person,  a  citizen  of  the  United 
States,  and  also  depends  on  whether  the  person  in  question  has 
become  a  British  subject. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

A  ttorney-  General. 


Inspector  of  election  —  Appointment  of,  by  aaaociates. 
A  person  appointed  to  act  as  inspector  on  a  registry  day  to  fill  a  vacancy  by  the 
other  inepectorB,  is  not  entitled  to  act  at  a  meeting  of  the  board  on  a  sub- 
sequent day  without  reappointment. 

AtTOENEY-GeNERAl's    Ol^'FICE,  1 

ALBANr,  November  1,  1892.  f 

RiOHAED     Thubney,     Esq.,    PleaaanimiUe    Station^     Westchester 
County,  N.   Y. : 
Dear  Sir. —  I  am  in  receipt  of  your  communication  of  October 
twenty-eighth. 

In  reply  thereto  I  beg  leave  to  state  that  the  appointment  of 
an  inspector  of  election  for  the  purposes  of  registration  under 
section  15  of  chapter  680,  Laws  of  1892,  does  not,  in  my  opinion, 
give  the  person  so  appointed  authority  to  act  on  election  day  as 
inspector  without  a  second  appointment. 

The  registry  list  should  be  made  out  by  the  insi)ectors  them- 
selves.   (See  sec.  32,  chap.  680,  Laws  1892.) 
Very  truly  yours, 

S.  W.  ROSENDALE, 

Attunwy-  General. 


i 
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Paster  ballot  —  Improperly  altOAihed  —  N'ama  covered  by  punier. 
A  paster  ballot  improperly  attached  to  an  official  ballot  should  not  be  counted. 

The  inspector  are  to  decide  the  matter  in  the  flrat  inBtance. 
A  ballot  ehoulil  not  be  counttid  for  a  candiiiate  whose  name  is  concealed  by  a 
Iiast«r. 

Attobney-G-eneeal's  Office,  i 

Albany,  N'ovemher  1,  1S92.  f 
Chaelks  "W".  Mksiok,  Esq.,  Gltent^  Columbia  County^  Jf.  Y. : 
Dear  Sir. —  I  ani  in  receipt  of  your  favor  of  yesterday's  date. 
In   reply  thereto  1  beg  leave  to  state  that  in  my  opinion  a 
paster  ballot  should  not  be  counted  unless  the  same  was  attached 
to  the  official  ballot  in  the  propef  manner  by  the  voter.     The 
inspectors  sbould  determine  in  the  first  instance  as  to  whether  a 
paster  found  in  an  official  ballot  was  properly  pasted  thereon  at 
.  the  time  of  its  being  vote<i  by  the  electors. 

In  case  a  paster  covers  the  name  of  a  candidate  for  an  office 
other  than  that  to  which  the  paster  relates,  it  has  been  held  by 
my  predecessor,  Attorney-General  Tabor,  that  the  paster  can  not 
be  removed  for  the  purpose  of  discovering  whether  a  name 
covered  thereby  has  been  erased.  (See  report  of  Attorney-Gen- 
eral. 1890,  p.  271.) 

Very  truly  yours. 

S.  W.  ROSENDALE, 

A  tto-mey-  General. 

Town  clerk  —  Ballot  cleric. 
A  town  clerk  may  act  as  baUot  clerk. 

ATT<">KNEY-GENEBAL'a    OfFICE,  \ 

Albany,  Novtemher  1,  18i)2.  f 
■  Chablbs  B.  Cka.ve,  Esq.,  liomfalus,  N.   Y. : 

Dear  Sir. —  In  reply  to  your  communication  of  October  29, 
1892,  I  beg  leave  to  state  that  in  my  opinion  the  town  clerk  of 
any  town  may  be  appointed  a  ballot  cletik  to  act  at  the  next 
election. 

Very  truly  yours. 

S.  W.  HOSENDALE, 

AttorTiey-General. 
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Elections —  Oath  by  challenged  foter. 
A  person  whoee  right  to  yote  is  challenged  on  election  Aa-j  most  take  th^  ottth 
required  hj  law,  notwithstanding  anj  oath  he  may  have  taken  to  procure 
the  registration  of  his  name. 

Attorney -General' 8  Office,  "( 

Albany,  Novemher  1,  1892.  f 
Theron  a,  CooMEfi,  Esq.,  Lyon  Mountain,  JV.  V. ; 

Dear  Sir. —  I  am  in  receipt  of  your  oommuriication  of  October 
thirtieth. 

In  reply  thereto  I  beg  leave  to  state  that,  in  my  opinion,  a  pro- 
posed voter  whose  right  to  vote  is  challenged,  must  answer  the  ques- 
tions and  take  the  oath  prescribed  by  law,  notwithstanding  any 
oath  he  may  have  taken  at  the  time  of  the  ri3gistration  of  his 
name  as  a  voter. 

Very  truly  yours. 

S.  "W.  ROSENDALE, 
^  Attomey-Oeneral. 

Close  of  registration  —  Oandidatea  aa  inspectors. 
Persons  in  the  room  of  registry  before  Op.  m.,  applying  for  registration,  are 

entitled  thereto. 
Candidates  for  office  may  act  as  inspectors  of  election. 

Attorney-Geneeai.'s  Office,  | 

Albany,  Nocemher  1,  1892.  \ 
T.  C.  Murray,  Esq.,  fferhimer,  N.  Y.  : 
Dear  Sir.  —  I  am  in  receipt  of  your  favor  of  yesterday's  date. 
In  reply  thereto  I  beg  leave  to  state  that  section  51  of  chapter 
680,  Laws  of  1892,  provides  that  the  hours  of  registration  shall 
be  from  9  a.  m.  to  9  p.  m. 

It  was  held  by  the  court  in  the  case  of  tlio  People  ex  rel. 
Case  V.  Hosmer  (2  How.  Prac.,  N.  S.,  479)  that  persons  who  are 
in  the  room  of  registry  before  9  p.  m.,  applying:!:  to  have  their*^ 
names  placed  upon  the  registry  list,  wereenti11f;d  to  be  registered'- 

I  am  not  aware  o£  any  provision  of  law  whicli  forbids  candi 
dates  for  office  from  acting  as  inspectors  of  election. 
Very  truly  yours. 

S.  "W.  ROSENDALE, 

Attorney-  General, 
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Presidential  electors —  Canvass  of  notes  for. 
The  Totes  cast  for  each  caiiilvlate  for  presidential  elector  must  be  separately 
stated  in  the  certificate  of  canvas. 

Attoknkv-Gkkekal's  Office,  1 

Albast,  Novemlier  1,  1892.  i 

A.-M.  Baker,  Esq.,  Ma<-MaH,  N.  Y.: 

Dear   Sir. —  Your  coinmunication   of  yesterday's  (Jate  to  the 
Secretary  of  State  has  been  referred  to  rae. 

In  reply  thereto  I  beg  leave  to  state  that  the  inspectors,  in  the 
certificate  of  canvass,  sliould  state  the  number  of  votes  cast  for 
each  candidate  for  presidential  elector  separately. 
Yours  very  truly. 

S.  W.  ROSENDALE, 

A  ttomey-  General. 


Foreign  insurance  companies  —  Surplus  deposits. 
DepoBita  made  by  foreign  insurance  companies  in  excess   of  the   amount 
required  by  statute  may  withdraw  same  from  the  Insurance  Department 
and  place  same  in  the  handn  of  trusteeB. 

Attorney-General's  Office,  i 

Albany,  N'ovemher  2,  1S92.  ) 

Hon.  James  F.  Pierce,  Supermtendent  Ins^irance  Department: 
Dear  Sir. —  I  have  the  lionor  to  acknowledge  the  receipt  of 
your  communication  of  the  thirty-first  ultimo,  in  which  you  state 
that  the  Sun  Insurance  Oitice  of  London,  England,  has  on  deposit 
in  your  Department,  for  the  jirotection  of  its  policy  holders  in  the 
United  States,  securities  of  the  kind  required  by  statute  amounting 
to  $704,000  par  value ;  and  you  further  state  that  under  the  pro- 
idsions  of  section  27,  article  1  of  chapter  GOO,  Laws  of  1892,  the 
board  of  directors  of  said  company,  by  a  resolution  passed 
Dctober  5,  1892,  in  the  city  of  London,  request  you  to  assign 
and  deliver  to  George  C.  Magoun,  Henry  M.  Alexander  and  John 
T.  McCook,  the  trustees  of  the  Sim  Insuranse  Office  in  the 
Tnited  States,  the  excess  of  securities  on  de]K)sit  over  and  above 
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the  sum  of  $200,000  required    by  statute    to  be  retained   on 
deposit  in  the  Insurance  Department. 

I  find  inclosed  a  letter  addressed  to  your  department  dated 
London,  12th  October,  1892,  by  E.  H.  Mannering,  Secretary  > 
also,  certified  copy  of  resolution  passed  at  a  meeting  of  the  board 
of  directors  of  the  Sun  Insurance  Office  held  in  the  city  of  Lon- 
don on  Wednesday,  the  fifth  day  of  October,  1892,  authorizing 
the  Superintendent  of  the  Insurance  Department  of  the  State  of 
New  York  to  assign  and  deliver  to  George  C.  Magoun,  Ilenry  M. 
Alexander  and  John  J,  McCook,  the  trustees  of  the  office  in  the 
United  States,  the  securities  therein  specified,  which  said  extract 
from  the  minutes  of  said  company  is  duly  certified  by  John  C. 
New,  Consul-General  of  the  United  States  for  Lireat  Bcitain  and 
Ireland  at  London,  on  the  tenth  day  of  October,  1892,  under  his 
seal  of  office,  which  said  certificate  is  attached  to  said  document. 

Section  27,  chapter  690,  Laws  of  1892,  provides  where  foreign 
insurance  companies  incorporated  by  or  existing  under  the  govern- 
ment or  laws  of  any  country  outside  of  the  United  States  and 
admittedtodo  business  in  this  State,  and  having  deposited  with  the 
Insurance  Department  securities  in  excess  of  $200,000,  the  depart- 
ment shall,  upon  the  written  request  of  any  such  foreign  insurance 
company,  transfer  to  trustees  duly  appointed  by  it  any  excess  of 
securities  which  it  shall  have  deposited  with  the  department  above 
the  sum  of  $200,000. 

The  paper  which  you  submit  to  me  is  in  proper  form,  in  my 
opinion,  as  a  written  request,  and  with  the  statute,  and  on  such 
requ^t  it  seems  to  me  that  the  company  is  entitled  to  a  deliverj 
of  the  securities  specified  in  excess  of  $200,000  to  its  trustees. 

I  have  not  examined  the  preliminary  papers,  the  designation  of 
the  trustees  or  the  approval  thereof  by  the  Superintendent,  and 
this  opinion  is  limited  to  the  supposition  that  all  preliminary 
papers  of  the  nature  indicated  have  been  properly  executed  and 
filed. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Attar  II  I'll- General. 


J 


Rkpoet  ok  the  Attobney-Geneeal.  375 

Foreign   credit  guarantee    insurance  company —  Certijicate  alloviing 

same  to  do  businsse  in  this  State. 
The  Superintendent  of  the  Insurance  Department  may,  in  hia  discretion,  iaaue 

to  a  foreign  credit  guarantee  insurance  company  a  c«rtificate  authorizing 

it  to  transact  bueinees  in  thia  State. 

Attobney-Genebal'b  Office,  ) 

Albany,  November  2,  1892.  i 

Hon.  James  F.  Pierce,  Superintendent  Insurance  Departinent: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
yours  of  the  twenty-seventh  ultimo,  in  which  you  request  ray 
opinion  as 'to  whether  your  department  is  authorised  under  the 
provisions  of  article  5  of  the  Insurance  Law,  considering  in  con- 
nection therewith  article  1  of  the  same  law,  to  grant  a  certilicate 
of  authority  or  Ucense  to  a  corporation  of  another  State  transact- 
ing the  business  of  credit  guarantee  insurance. 

In  reply  I  beg  to  say  article  5  of  the  present  Insurance  Law 
provides  for  the  oi^anization  of  "  title  and  credit  guarantee  cor- 
porations" in  this  State;  and  section  170  provides  that  five  or 
more  persons  may  form  a  corporation  for  either  one  of  the  follow- 
ing purposes: 

First.  To  examine  titles  to  real  property  and  chattels  real,  and 
guarantee  the  correctness  of  searches  relating  thereto;  and 

Second.  To  guarantee  and  indemnify  merchants  and  others 
engaged  in  business  and  giving  credit  from  loss  and  damage  by 
reason  of  giving  and  extending  credit,  and  further  pro\'iding  that 
no  credit  guarantee  company  shall  be  formed  with  a  smaller 
capital  than  $150,000,  and  no  title  guarantee  company  shall  be 
formed  with  a  smaller  capital  than  the  above  sum  or  with  a 
larger  capital  than  $1,000,000. 

I  find  nothing  in  the  law  relating  to  tiiis  class  of  insurance  as 
it  existed  prior  to  the  passage  of  chapter  690,  I^ws  of  1892,  nor 
in  article  5  of  that  chapter  specially  authorizing  corporations  of 
another  State  to  carry  on  this  branch  of  business  in  this  State; 
nor  do  I  find  any  special  provision  of  the  law  prohibiting  it. 

In  the  General  Corporiition  Law  (sec.  15,  chap,  (587,  Laws  1892) 
it  is  provided:  "No  lim'ign  stock  corporation  other  than  a 
monied  corporation  sliall  ilo  business  in  this  State  without  having 
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first  procured  from  the  Secretary  of  State  a  certificate  ttiat  it  has 
complied  with  all  the  requirements  of  law  to  authorise  it  to  do 
business  in  this  State,  and  that  the  business  of  the  corporation  to 
be  carried  on  in  this  State  is  such  as  may  be  lawfully  carried  on 
by  a  corporation  incorporated  under  the  laws  of  this  State  for 
such  a  similar  business;  or  if  more  than  one  kind  of  business,  by 
two  or  more  corporations  so  incorporated  for  such  kind  of  busi 
ness  respectively,  the  Secretary  of  State  shall  deliver  such  certiti 
cate  to  every  such  corporation  so  complying  with  the  require- 
ments of  law," 

Section  1,  chapter  690,  Laws  of  1892,  provides :  "  This  chapter 
shall  be  known  as  the  Insurance  Law,  and  shall  be  applicable  to 
all  corporations  authorized  by  law  to  make  insurance." 

Section  9  of  the  same  chapter  provides  that  no  corporation 
shall,  nor  shall  any  individual  as  principal,  transact  the  business 
of  insurance  within  this  State  without  the  certiJicate  of  the 
Superintendent  of  Insurance  certifying  under  his  hand  and  seal 
that  it  has  complied  with  all  of  the  requirements  of  law  to  be 
observed  by  such  corporation  or  individual,  and  that  it  is  authorized 
to  transact  the  business  of  insurance  specified  therein  in  this 
State,  and  that  such  business  can  properly  be  intrusted  to  it. 

Section  10  provides  that  preliminary,  or  as  a  condition  prece- 
dent to  the  exercise  of  any  right  by  such  corporation  to  make 
insurance  or  transact  business  of  insurance  in  this  State  the 
papers  presented  shall  have  been  examined  by  the  Attorney- 
General,  and  certified  by  him  to  the  Superintendent  to  be  in 
accordance  with  the  requirements  of  law. 

And  Ifindrunning  through  the  general  provisions  of  thererised 
or  codified  insurance  laws,  general  provisions  and  references  to 
the  manner  in  which  domestic  and  foreign  corporations  may  be 
authorized  to  carry  on  the  business  of  insurance  in  this  State,  and 
do  not  find  title  and  credit  guarantee  companies  formed  in  other 
States  excepted  therefrom. 

Under  section  2  of  chapter  687,  Laws  of  1892,  relating  to  the 
classification  of  corporations,  "  a  reference  in  a  general  law  to  a 
class  of  corporations  described  in  accordance  with  this  classifica- 
tion shall  include  all  corporations  theretofore  formed  belonging 
to  such  class,"     Title  and  credit  guarantee  companies  are  classified 
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with  insurance  companies  and  are  within  the  range  of  all  general 
provisions  relating  to  this  class  of  incorporations,  and  I  am  unable 
to  find  any  provision  pi-ohibiting  companies  formed  in  other 
States  from  carrying  on  that  kind  of  insnrance  in  this  State  except 
those  found  in  section  9,  which  provides  that  ■*  the  Superintendent 
may  refuse  to  issue  any  certificate  of  authorization  to  do  business 
in  this  State  except  to  a  domestic  corporation  if  in  his  judgment 
such  refusal  will  best  promote  the  interests  of  the  people  of  the 
State." 

I  am,  therefore,  of  the  opinion  that  the  Insurance  Department 
may  grant  a  certificate  of  authority  or  license  to  a  corporation  of 
another  State  transacting  the  business  of  credit  guarantee 
insurance  to  carry  on  its  business  in  this  State  except  where  in 
the  superintendent's  judgment  a  '■  refusal  will  beat  promote  the 
interests  of  the  people  of  the  State." 

Very  truly  yours. 

8.  "W.  ROSENDALE, 

Attorney- Oeneral. 


ElectioTiS  —  Length  of  residence  in  county. 
A  person  acquiring  a  residence  in  a  county  on  the  tenth  day  of  July  "s  "o' 
entitled  to  vot*  on  the  eighth  day  of  November, 

A'1-roRNEY-GKNEEAI.'s    OfFICE,  1 

Albany,  N'ovemher  2,  1892.  j 
F.  ().  Bbown,  Esq.,  DeRuyter,  Madiaon  aounty,  iV.  Y. ; 

Dear  Sir. — I  am  in  receipt  of  your  favor  of  yesterday's  date. 
In  reply  thereto  I  beg  leave  to  state  that,  in  my  opinion,  a  per- 
son is  not  entitled  to  vote  at  the  general  election  to  be  held  on 
the  eighth  instant  in  a  county   where  such  person  acquired   a 
residence  on  the  tenth  of  July  last. 

Tery  truly  yours. 

S.  W.  ROSENDALE, 

A  itomey-  General. 
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Elections  —  liispectora  —  Effect  of  irrei/iilar  acts. 
The  voters  of  an  election  district  are  not  to  be  disf  rancbiaed  by   t 

irregularities  in  the  conduct  of  inspectors,  which  do  not  affect  the  result  of 
the  vote. 

ArroKKEY-GBNEEAL'a  Office,  ) 

Albany,  Ufavemher  2,  1892.  I 
HoBACE  Smith,  Esq.,  Chairman  Board  of  Inspector's  of  Eleetion, 
Clermont,  N.  Y. : 
Dear  Sir.— -I  am  in  receipt  of  your  communication  of  tliis  date. 
In  reply  thereto  I  beg  leave  to  state  that  my  attention  was 
heretofore  directed  to  the  conduct  of  the  inspectors  of  election  of 
your  town  on  the  first  day  of  registration  referred  to  by  you, 
and  I  then  expressed  thej  opinion  that  the  registration  was  not 
thereby  rendered  invalid. 

In  answer  to  your  present  question  I  would  state  that  in  my 
opinion  the  legally  qualified  voters  of  your  town  ought  not  to  be 
disfranchised  by  reason  of  the  probably  irregular  acts  of  the 
board,  but  that  the  electors  whose  names  appear  on  the  registry 
lists  should  be  permitted  to  vote  on  election  day. 
Very  truly  yours. 

S.  W.  KOSENDALE, 

A  ttoi-ney-  General. 

School  buildings —  Tax  for  erection  of —  Vote. 
A  Tote  on  a  tax  tdt  the  erection  of  a  school  building  in.  a.  district  whose  limits 
do  not  correepond  with  those  of  an  incorporated  citj'  or  village  may  be 
taken  by  recording  the  ayes  and  noes. 

Attokney-Geneeal's  Office,  \ 

Albany,  November  3,  1892.  S 


i 


Hon.  Calvin  J.   Huson,  Deputy  i 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  this  date,  inclosing  coramunicatior 
addressed  to  George  R.  Cornwell,  president  of  board  of  education. 
Peno  Yan,  N.  Y.,  by  A.  S.  Draper,  Superintendent,  July  3,  1891. 

In  reply  to  your  inquiry  whether,  in  my  opinion,  a  vote  on  an 
appropriation   for  a  new  school   building  in  a  union  free  school 


?OBT  (W  THH   ATTOBNET-GBHaBAI,. 

district  whose  limits  do  notcoiTes]tond  with  an  incorporat-ed  city 
OP  village,  can  be  taken  in  any  other  manner  except  by  ballot,  I 
beg  to  call  your  attention  to  section  10,  title  9,  chapter  15,  part  1, 
R.  8.  (p.  1309,  8th  ed.),  as  amended  by  Laws  of  1890,  author- 
izing money  to  be  raised  for  the  purposes  mentioned.  Also  to , 
section  I'i,  title  7,  article  1,  same  chapter  (p.  128S,  8th  ed.), 
which  speciiieB  who  may  vote  for  raising  money,  etc.,  and  to 
section  19,  article  2  of  title  7,  which  provides  that  for  the  pur- 
poses mentioned  the  vote  is  to  be  ascertained  by  taking  and 
recording  the  ayes  and  noes.  (See  also  the  case  of  Smith  vs. 
Proctor,  53  Hun,  143.) 

This  applies   to  the  case  you   present,  and  the  answer  is  yes, 
by  "  taking  and  recording  the  ayes  and  noes." 
Yours  very  truly. 

S.  W.  ROSENDALE, 

A.  ttorn  ey-GenercH. 


Stat-f  Commission  in  Zunaey  —  The  detention  leithout  license  of  persons 

of  uiixoun  d  mind  — Jh-oc^edinga  aga  inst. 
It  is  a  misdemeanor  to  care  for  pereona  of  unsoand  mind,  without  a,  license  for 

tliat  purpose. 
The  State  CommiHsiou  in   Lunacy  has  jurisdiction  over  such  persons  and  their 

treatment  and   tlie   issuitiice  of  licenses   allowing  institutions  to   care  for 

Action  may  be    inaintflined  by  the  Attorney-General  to  restrain  an  institutioD 
without  a  license  for  the  purpose  from  caring  for  eucji  persons. 

Attokney- General's  Office,  ) 

Albany,  Nove^nler  3,  1892.  ' 
T.  E.  McGarr,  Esq.,  Secretary  State  Gommission  in  Lunacy; 

Dear  Sir.^  I  have  the  honor  of  acknowledging  the  receipt  of 
your  communication  of  the  twenty-eighth  ultimo  calling  my 
attention  to  a  corporation,  organized  under  the  laws  of  the  State 
of  New  York,  known  as  the  Brunswick  Home. 

It  apjiears  from  your  communication  that  the  Brunswick  Home 
ifi  designed  for  the  care  of  feeble-minded,  idiotic  and  epUeptio 
persons ;  and  now  has  in  custody  a  large  number  of  such  persons. 
It  also  appears  that  the  managers  of  this  institution  acquired  the 
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ownership  of  this  property  now  occupied  by  thera  from  oae 
Stephen  R,  Williams,  who,  though  not  a  physician,  is  now  the 
resident  superintendent.  That  Williaras  luid  three  several  licenses 
for  the  care  pf  insane  persons  or  persons  of  unsound  mind,  received 
from  a  former  State  Commissioner  in  Lunacy.  That  the  Enms- 
wick  Home  never  was  licensed  to  receive  or  fiold  in  custody  or 
care  for  any  class  of  persona  of  unsound  mind  and  is  so  holding 
theni  under  Ueenses  granted  to  Williams, 

That  witliin  the  past  two  years  the  IState  Commissioners  in 
Lunacy  revoked  Williams'  licenses,  and  it  is  claimed  that  the  Bruns- 
wick Home  corporation  has  now  in  its  custody  a  large  number  of 
persona  of  unsound  mind  without  authority,  and  in  this  regard  is 
violating  the  law,  and  it  is  asked,  "  if  a  civil  action  can  be  main- 
tained against  the  said  corporation,  and,  if  possible,  an  injunc- 
tion obtained  restraining  it  from  conducting  or  operating  an 
institution  for  the  care  of  persons  of  unsound  mind  without  a 
license  therefor,  as  provided  by  section  12  of  chapter  273  of  the 
Laws  of  1890." 

In  reply  permit  me  to  say  there  is  ample  provision  made  both 
in  the  Penal  Code  and  in  chapter  273,  Laws  of  1890,  for  prevent- 
ing the  abuses  specified  in  your  letter. 

Under  section  377,  Penal  Code,  it  is  a  misdemeanor  for  any 
person  to  confine  an  idiot,  lunatic  or  insane  person  in  any  other 
manner  or  in  any  other  place  than  as  authorized  by  law,  or  to 
harshly,  cruelly  or  unkindly  treat  or  neglect  such  person;  And 
by  section  4i5  it  is  made  a  misdemeanor  for  any  (>erson  to  con- 
duet  or  maintain  a  private  insane  asylum  or  institution  for  the 
care  or  treatment  of  persons  of  unsound  mind  without  a  license 
legally  granted  to  do  so.  So  that,  assuming  that  this  corporation 
has  not  been  duly  licensed  to  hold  and  care  for  persona  of  unsound 
mind,  all  persons  thus  engaged  in  carrying  it  on  are  guilty  of  a 
misdemeanor  and  may  be  prosecuted  accordingly. 

I  call  your  attention  particularly  to  sections  10  to  14,  inclusive, 
of  chapter  273,  Laws  of  1890,  wherein  the  Legislature  of  this 
State  has  given  the  Commission  in  Lunacy  almost  unlimited 
jurisdiction  in  caring  for  and  protecting  the  insane  or  persons  of 
unsound  mind,  conferring  upon  the  commissioners  full  power 
at  all   times  to   look   into   and   examine   the   condition   of  the 
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asylums,  public  and  private,  as  to  methods  of  government, 
the  management  of  the  inmates,  the  condition  of  the  build- 
ings, grounds  and  appurtenances,  having  free  access  to 
the  same  with  full  power  to  grant  or  revoke  licenses;  and  by 
section  13,  in  all  cases  where  the  commission  has  reason  to  beheve 
that  any  person  detained  is  wronfiffully  deprived  of  his  liberty  or 
is  cruelly,  negligently  or  improperly  treated  in  any  asylum  or 
institution  for  the  custody  of  the  insane,  or  inadequate  provision 
is  made  for  skillful  medical  care,  proper  supervision  and  safe 
keefiing  of  the  insane,  it  shall  order  an  investigation  of  the  facts 
in  the  case  by  one  of  its  members,  before  whom  witnesses  may  by 
compulsory  process  be  requested  to  attend,  who  may  be 
examined  under  oath,  and  exercise  the  ssjne  powers  as  belong  to 
referees  appointed  by  the  Supreme  Court,  and  where  the  facts  are 
proved  to  the  satisfaction  of  the  commission,  or  a  majority  thereof, 
such  commission  is  empowered  to  issue  an  order  in  the  name  of 
the  people  of  the  State  of  New  York  and  under  its  official  seal, 
directed  to  the  superintendent  or  managers  of  such  institution 
requiring  them  to  modify  such  treatment  or  apply  such  remedy, 
or  both,  a.s  shall  therein  be  specified. 

But  before  such  order  is  issued  it  must  be  approved  b\'  a 
justice  of  the  Supreme  Court.  Henoe,  the  commission  have 
the  power  to  apply  any  remedy  that  will  correct  any  abuse 
or  violation  of  law  that  may  be  found  to  exist,  and  any 
person  to  whom  auoh  an  order  is  directed  who  shall  unlaw- 
fully refuse  to  obey  the  same,  shall,  upon  conviction,  be 
adjudged  guilty  of  a  criminal  contempt.  The  commission  have 
the  right  to  immediately  present  all  cases  of  abuse  of  the  insane 
to  the  Supreme  Court,  and  if  necessary  call  into  requisition  the 
assistance  of  the  Attorney-General  of  the  State  for  their  protec- 
tion, whether  such  abuse  exists  in  public  or  private  institutions; 
and  in  case  of  a  continuance  of  the  abuse  and  in  violation  of  the 
order  of  the  court,  subject  the  offender  or  offenders  to  punish- 
ment for  a  criminal  contempt. 

I  am  of  the  opinion,  upon  the  facts  submitted  in  your  letter, 
that  the  Attorney-General  may  maintain  an  action  against  the 
Brunswick  Home  corporation,  under  subdivision  3,  section  1948 
of   the   Code   of  Civil   Procedure,  and   under  section    1955   an 
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injnnotion  could  be  obtained  perpetually  restraining  said  cor- 
poration from  exercising  the  corporate  rights  and  franchises  now 
claimed  by  them,  and  during  the  pendency  of  the  action  obtain  a 
temporarj  injunction  to  restrain  the  commission  or  continuance 
of  such  unauthorized  acts. 

It  will  readily  be  seen  from  the  foregoing  references  that  both 
under  the  civil  and  criminal  law  of  the  State  ample  provision  is 
made  ffir  the  correction  of  any  abuses  known  to  exist  in  connec- 
tion with  the  care  and  custody  of  the  insane  and  persons  of 
unsonnd  mind,  whether  in  public  or  private  institutions. 

The  district  attorney  of  Suffolk  county  will  doubtless,  upon 
request,  do  his  duty  in  the  premises  by  prosecuting  the  parties 
under  the  Penal  Code. 

If  you  desire  proceedings  to  be  instituted  by  this  department, 
upon  formal  application,  with  statement  of  the  facts,  the  matter 
will  receive  prompt  attention. 

Very  truly  yours. 

S.  W.  EOSENDALE, 

Attomsy-  Genera  I. 

Elections  —  Preservation  of  detacJted  stubs. 
The  ballot  clerks  must  preserve  all  stubs  detached  from  ballota :  it  is  not 
required  that  such  stubs  shall  be  kept  in  a  box  or  boxes. 

Attorney- General' 8  Office,  i 

Albany,  November'  3,  1892.  \ 
P.  H.  Keohane,  Esq.,  FayettevUle,  JV.  Y.  : 

Dear  Sir. — I  am  in  receipt  of  your  favor  of  yesterday's  date. 
In  reply  thereto  I  beg  leave  to  call  your  attention  to  section  106, 
chapter  680  of  the  Laws  of  1892,  which  provides  that  the  ballot 
clerks  "  shall  carefully  preserve  all  detached  stubs  delivered  to 
them  by  the  inspectors." 

I  am  not  aware  of  any  provision  of  law  which  requires  such 
stubs  to  be  kept  in  a  box  or  boxes. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorn^- General. 
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Certificate  ofcdnvass—  Copie«  of — Ballots  attached. 
Samples  of  the  ballots  voted  must  be  attached  to  the  copies  of,  a^  well  a 
t)ie  original  certificate  of  c; 


Attoeney-Genera-l's  Office,  i 

Albasy,  November  3,  1892.  ( 

K.  P.  Shedd,  Esq.,  County  Clerk,  Ro'ihester,  N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  favor  inclosing  proposed 
instructions  to  inspectors  of  election. 

In  reply  thereto  I  beg  leave  to  call  your  attention  to  section 
115  of  chapter  680  of  the  Laws  of  1892.  It  is  therein  provided 
that  the  ballots  attached  "shall  be  deemed  a  part  of  the  certified 
statement  of  the  canvass  by  the  inspectors ; "  also  that  two  copies  of 
said  statement  shall  be  made  and  certified  to ;  also  '*  the  ballots 
voted  and  not  re(juired  to  be  attached "  to  such  certified  state- 
ment or  to  snch  copies     *     *     *     shall  be  destroyed. 

It  is  my  opinion  that,  under  the  provisions  of  this  section, 
ballots  should  be  attached  to  the  copies  as  well  as  to  the  original 
certificate  of  canvass. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney-  General. 

Elections  —  Phyalcal  dwability  oath  —  Form  of. 
The  "  physicaJ  disability  "  oath  to  be  admimatered  to  a  voter  should  be  in  the 
language  of  the  statute. 

Attorney -General's  Office,  i 

Albany,  Kovemler  3,  1892.  j 

S.  K.  Bronson,  Esq.,  Lima,  N.  Y.  : 

Dear  Sir. —  In  reply  to  your  favor  of  yesterday's  date  I  beg 
leave  to  state  that,  in  my  opinion,  the  oath  to  be  administered  to 
a  voter  claiming  to  be  physically  disabled  should  be  in  the 
e  of  the  statute.     (Laws  of  1892,  chap.  6S0,  sec.  104,) 
A'ery  truly  yours. 

S.  W.  ROSENDALE, 

•^- General. 
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Elu'-tiona  —  Torn  and  defaced  ballots. 

Inspectors  of  election  should  not  accept  a  ballot  torn  or  defaced  from  a  voter, 

except  for  purposes  of  putting  the  entire  set  with  tiie  spoiled  ballots. 

Attorn ey-6knekal's  Office,  i 

Albany,  November  3,  1892.  ( 

Thomas  W.  Cantweli.,  Esq.,  CKateaugay^  N.  Y.  : 

Dear  Sir. —  1  am  in  receipt  of  your  favor  of  the  first  instant. 
In  reply  thereto  I  beg  leave  to  call  your  attention  to  section 
104  of  chapter  flSn  ()f  the  Laws  of  1892,  which  provides  that  no 
voter  shall  tear  or  deface  any  of  the  ballots. 

The  inspectors  of  election  certainly  should  not,  in  my  opinion, 
accept  from  a  voter  any  torn  or  defaced  ballot  for  any  purpose 
otlier  than  to  place  said  ballot,  together  with  the  others  of  the 
set  to  which  it  helongs,  among  the  spoiled  sets  of  ballots. 
Very  truly  yours. 

S.  W.  KOSENDALE, 

Attorney- Gen  ffral. 


Elei'iiOits  —  Ballots  to  be  filed  leith  county  clerks. 
The  sets  of   ballots  which  have  been  returned  as  Bpoiled,  and  the  sets  which 

have  not  been  delivered  to  voters,  should  be  filed  with  the  county  clerk. 
Other  unvoted  ballote  should  be  deKtroyed. 

Attorney -General's  Office,  1 

Albany,  Noviemher  3,  1892.  \ 

E.  H.  Gii.KERT,  Es(|.,  Omjoego  Falls,  N.  T.  : 

Dear  Sir. —  I  am  in  receipt  of  your  favor  of  yesterday's  date. 

In  reply  thereto  I  beg  leave  to  state  that,  in  my  opinion,  sec- 
tion 10(5  and  section  117  of  chapter  680  of  the  Laws  of  1892, 
requiring  certain  ballots  to  be  delivered  by  the  ballot  clerk  to  the 
chairman  of  the  board  of  insfjectors  of  election  and  to  be  filed 
by  the  inspectors  of  election  with  the  county  clerk,  refer  only  tt 
such  full  sets  of  Ijallots  as  have  been  returned  to  the-ballot 
clerks,  and  also  such  sets  of  bajlots  as  have  not  been  delivered  tc 
votei's. 
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The  unvoted  ballots  referred  to  in  section  116  are  the  ballots 
of  the  sets  delivered  to  voters,  other  than  the  ballots  which  they 
have  voted.     Such  ballots  should  be  destroyed. 
Very  truly  yours. 

S.  W.  EOSENDALE, 

Attorney-  General. 


School  commuHioners  —  Female  votersfor^  QuaUJj,cntions  of. 
Females  in  order  to  be  entitled  to  vote  for  school  cotnmissiotierH  must  be  pos- 
sessed of  the  qualiflcationa  stated  in  chapter  6QG  of  the  Laws  of  1886. 

Attoeney-Genebal's  Office,  i 

Albany,  N'ovember  3,  1892.  j 

William  L.  Oonklin,  Esq.,  JTew  Rochelle,  N.  T^. : 

Dear  Sir.  —I  am  in  receipt  of  yours  of  the  second  instant  ask- 
ing what  qualifications*  must  women  possess  to  "entitle  them  to 
vote  for  school  commissioner." 

In  reply  permit  me  to  say :  Chapter  9,  Laws  of  1880,  provides : 
"  No  person  shall  be  deemed  to  be  ineligible  to  serve  as  school 
officer  or  to  vote  at  any  school  meeting  by  reason  of  sex  who  has 
the  other  qualifications  now  required  by  law."  (Eighth  ed.  li. 
S:,  1329). 

Section  1,  chapter  214,  Laws  of  1893,  provides:  "All  persons 
without  regard  to  sex  who  are  eligible  to  the  office  of  school  com- 
missioner and  have  the  other  qualifications  now  required  by  law, 
ebalt  have  the  right  to  vote  for  school  commissioners  in  the 
various  school  commissioner  districts  of  the  State." 

I  am  of  the  opinion  that  the  meaning  of  the  words  "  the  other 
qualifications  now  required  by  law,"  as  used  in  the  two  acts  above 
referred  to,  are  the  qnalilicationa  specified  in  chapter  655,  Laws 
of  1886.  The  right  of  women  to  vote  under  the  Laws  of  1892  is 
limited  to  those  possessing  the  qualification  stated  in  the  act  of 
1886. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney-Gen  eraZ, 
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To  same  effect —  Wife  of  natural izetl  citizen. 
The  wife  of  a  naturalized  citizen,  if  otherwise  qualilieil,  iBentitled  to  vote  with- 
out herself  compljing;  with  the  tULturalization  t^iws. 

Attoeney-Gekkral's  Office,  ] 

Albany,  November  5,  1892.  f 

W.  J.  Sexton,  Esq.,  N'ew  Rochelle,  N.  T.  : 
Dear  Sir. —  I  am  in  receipt  of  your  favor  of  the  third  instant. 
In  reply  thereto  I  beg  leave  to  state  tliat,  in  my  opinion,  a 
woman  in  order  to  be  entitled  to  vote  for  school  commissioner, 
must  be  possessed  of  the  qualifications  prescriljed  by  chapter  555 
of  the  Laws  of  1864,  section  12,  as  amenilod  by  chapter  655  of 
the  Laws  of  1886  {R.  S.,  8th  ed.,  p.  1288). 

The  wife  of  a  naturalized  citizen  is  entitled  to  vote,  if  otherwise 
qualified,  without  herself  complying  with  tiiti  naturahzation  laws, 
(R.  S.,  U.  Si,  sec.  1994.) 

Very  truly  yours. 

S.  W.  EOSENDALE, 

Attortiey-GenercA. 


Elections  —  Candidates  for  presidential  eUctors — Statement  of  eiepenses. 
All  candidatee  for  the  office  of  presidential  electom  must  file  verified  state- 

menta  of  election  expenses. 
This  rule  applies  to  candidates  who  were  defeated  and  also  those  who  incurred 
no  election  expenses. 

Attornet-Gekeeal's  Office,  ) 

Albany,  Nonemher  10,  1892.  f 


Hon,  Frank  Rice, ^^oreituj^  of  State: 

Dear  Sir. — In  reply  to  your  inquiry  as  m 
for  electors  of  President  and  Vice-President 
statements  of  their   election  expenses  I  bpg  lea 
following  reply : 

Section  41w  of  the  Penal  Code  provides 
who  is  voted  for  at  any  public  election  held  within  this  State 
shall,  within  ten  days  after  such  election,  liie  as  liereinafter  pro- 
vided an  itemized  statement  showing  in  detail  all  the  moneyf 
contributed  or  expended  by  him,  directly  or  indirectly,  by  him 
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self  or  thi-ough  any  other  person,  in  aid  of  his  election.  Such 
statement  shall  give  the  names  of  the  various  persons  who 
received  such  moneys,  the  specific  nature  of  each  item  and  the 
purpose  for  which  it  was  expended  or  contributed.  There  shall 
.  be  attached  to  such  statement  an  afSdavit  subscribed  and  sworn 
to  by  Buch  candidate,  setting  forth  in  substance  that  the  state- 
ment thus  made  is  in  all  respects  true,  and  that  the  same  is  a  full 
and  detailed  statement  of  all  moneys  so  contributed  or  expended 
by  him,  directly  or  indirectly,  by  himself  or  through  any  other  per- 
son, in  aid  of  his  election.  Candidates  for  office  to  be  filled  by  the 
electors  of  the  entire  State,  or  any  division  or  district  thereof 
greater  than  a  county,  shall  tile  their  statements  in  the  office  of 
the  Secretary  of  State.  The  candidates  for  town,  village  or  city 
offices,  excepting  in  the  city  of  New  York,  shall  file  their  state- 
ments in  the  office  of  the  town,  village  or  city  clerk,  respectively, 
and  in  cities  wherein  there  is  no  city  clerk,  with  the  clerk  of  the 
common  council  of  the  city  wherein  the  election  occurs.  Can- 
didates for  all  other  ofiiees,  including  all  offices  in  the  city  and 
county  of  New  York,  shall  file  their  statements  in  the  office  of 
the  clerk  of  the  county  wherein  the  election  occurs.  Any  candi- 
date for  office  who  refuses  or  neglects  to  file  a  statement  as  pre- 
scribed in  this  section  shall  be  guilty  of  a  misdemeanor  and 
shall  also  forfeit  his  office." 

In  my  opinion  the  language  of  this  provision  is  sufficiently 
broad  to  include  candidates  for  electors  of  President  and  Vice- 
President,  and  all  such  candidates  shoidd,  within  the  time  speci- 
fied by  the  section,  file  the  statement  required  therein. 

This  applies  not  only  to  the  candidates  who  have  been  elected, 
but  also  to  all  defeated  candidates  whose  certificates,  as  such, 
have  been  filed  either  as  party  or  independent  nominees.  It  also 
includes  all  candidates  who  have  made  no  disbursements  what- 
ever. Such  candidates  should  make  a  statement  to  that  effect, 
properly  verified,  as  required  by  the  section  quoted. 
Very  truly  yours. 

S.  W.  ROSENDALE, 

A  itor7iey-  General. 
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Insane  criminals  —  Discharge  of. 

Criminals  who  were  insane,  whose  term  of  setik'uoe  lias  expired  and  who  have 
recovered  their  reason,  should  be  returned  from  \he  Asylum  for  Irisaue 
Criminals  to  the  prison  from  which  they  were  transferred  to  be  discharged 
from  there. 

Attoenbt-Gkneral's  Office,  ) 

Albamy,  NovemAer  11,  1892.  f 

Hon.  Ar8TiN  Lathkop,  Superintendent  uf  State  Pristma  ; 

Dear  Sir. — I  am  in  receipt  of  your  cominuDication  of  the  tenth 
instant,  requesting  my  opinion  whether  James  English,  a  con- 
vict transferred  from  Sing  Sing  prison  to  the  Asylam  for  Insane 
Criminals,  should  be  transferred  back  to  Sing  Sing  prison  and  dis- 
charged from  there,  he  having  now  recovered  his  reason  and  his 
term  of  imprisonment  hanng  expire<t  on  the  16th  of  October, 
1SS>2. 

In  reply  thereto  I  beg  leave  to  call  your  attention  to  section 
601  of  chapter  5  of  the  Xew  York  Code  of  Civil  Procedure,  and 
relating  to  "iiupurj-  into  the  insanity  of  the  defendant  before 
or  during  the  trial  or  after  conviction.'"  Said  se<'tion  is  as  fol- 
lows: "  It  the  defendant  be  received  into  the  asylum,  he  must 
be  detaiue*!  there  until  he  become  sane.  "When  be  becomes 
sane,  the  superintendent  must  give  a  written  notice  of  that  fact  to 
«  judge  of  the  Supreme  Court  of  the  district  in  which  the  asylum 
is  situatetl.  The  judge  may  direct  the  sheriff  without  delay  to 
bring  the  defendant  from  the  asylum  and  place  bim  in  the  proper 
Cttstoiiy  until  he  be  brought  totriaLjuiitrment  or  execution,  as  the 
cose  may  l>e,  or  he  be  legally  dischai^eil." 

After  examining  various  provisions  and  changes  in  the  statute 
relating  to  this  subje>.'t,  I   am  of  the   ot'inion  that    the  propCT' 
cours?  is  to  return  the  cr^nvict  to  the  prison  from  which  be  was 
trsuisferrvHl.  to  be  discharged  from  there. 
Very  trtdy  yours, 

S.  W.  KOSE>-T»AXE. 


Refokt  of  the  Attornet-Gtehkhal. 

Foreign  insurance  company  —  Depoait  by — For  whose  benejit. 
The  eecurities  deposited  by  a  foreign  inauranoe  company  with  the  Inauxanoe 

Deparoiient  are  to  be  held  for  the  benefit  of  tlioae  policy  holders  insured  in 

the   same  class  or  classes  of  iUHUrance  which  the  company  ia  autJiorized  to 

write  in  this  State. 

Attorhey-Genebal's  Office,  i 

AtBANY,  Novetriber  11,  1892.  ( 
Hoe.  James  F.  Pieroe,  Superintendent  of  the  Inaurmice  Depart- 
ment; 
Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  the  tenth  instant,  containing  copy  of 
letter  addressed  to  A.  C.  Edwards,  general  manager  London 
Guarantee  and  Accident  Company,  Chicago,  by  C.  W.  Pavey, 
auditor,  dated  Springfield,  111.,  November  7,  1893;  also  copy  of 
certificate  issued  by  the  Insurance  Department,  Albany,  October 
24,  1893,  to  the  London  Guarantee  and  Accident  Company, 
Limited,  of  London,  England,  certifying  that  said  company  "  has 
complied  with  all  the  requirements  of  law  to  be  observed  by 
auch  corporation  or  individual,  and  that  it  is  authorized  to 
transact  the  business  specified  in  the  second  and  third  subdivisions 
of  section  70  of  the  Insurance  Iaw  within  this  State." 

From  the  above  and  other  statements  submitted  it  appears 
that  the  above  company,  for  the  purpose  of  carrying  on  the 
business  authorized  by  the  two  subdivisions  of  section  70  referred 
to,  in  this  State,  deposited  with  the  Superintendent  of  the  Insur- 
ance Department  $200,000  as  required  by  section  71  of  the 
Insurance  Law. 

In  reply  to  your  inquiry  whether,  under  the  Insurance  Law  of 
this  State,  you  can  furnish  a  certificate  that  this  deposit  of 

0,000  is  for  the  benefit  and  security  of  policy  holders  of  this 
corporation  in  the  United  States  other  than  policy  holders 
having  policies  issued  in  accordance  with  the  second  and  third 
subdivisions  of  section  TO  of  article  2  of  chapter  690  of  the  Laws 
of  1892, 1  beg  leave  to  say  : 

Under  section  23,  article  1,  of  said  chapter,  no  insurance 
corporation  incorporated  by  or  existing  under  the  government  or 
laws  of  other  countries  than  the  United  States  shall  transact  in 
this  State  one  or  more  of  the  kinds  of  insurance  business  specified 
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in  section  70  of  cLapter  690,  Laws  of  1892,  until  it  has  deposited  , 
with  the  Superint (indent  of  Insurance  for  like  purposes  snoh  J 
amount  as  may  he  required  of  domestic  insurance  corporatkoiaJ 
doing  the  same  kinds  of  business. 

Under  section  71.  of  said  chapter,  "No  snch  corporatioal 
(domestic  corporation)  shall  transact  any  business  of  insnraaco  I 
until  its  capital  has  been  fully  paid  in  in  casli,  nor  until  it  shall  i 
have  deposited  with  the  Superintendent  of  Insurance  $100,000  ia  | 
thesecnrities  required  by  law.  If  organizedfor  puqioses mentioned  j 
in  two  or  more  of  the  foregoing  subdivisions,  it  shall  depoaib.l 
with  the  superintendent  the  same  amount  in  securities  in  the  . 
aggregate,  not  exceeding  $250,000,  as  if  corporations  had  he&a. 
separately  formeil  I'lir  such  purposes." 

The  company  referred  to  can  not  carry  on.  Upon  the  credit  of 
the  $200,000  now  deposited  with  your  department,  any  other 
kind  of  insurance  in  this  State  than  that  mentioned  in  subdivi- 
sions 2  and  3,  an<i  you  can  not  lawfully  "furnish  a  certificate 
that  this  deposit  of  $200,000  is  for  the  benefit  and  security  of 
policy  holders  of  this  corporation  in  the  United  States  other  than 
the  policy  holders  holding  policies  issued  in  accordance  with  the 
second  and  third  subdivisions  of  section  70." 
Very  truly  yours. 

S.  W.  ROSENDALE, 

A  ttoi-n  ey-  General. 


Election  districts — Divuiun  of. 
It  ie  not  necessary  thai  towns  should  b«  annually  divided  into  election  diatriiMa. 
Attobnby-Genbral's  OrFicK,  ) 

Albany,  November  12,  1892.  f 
Aaeon  De  Lang,  Esq.,  Mams,  N.  Y.  : 

Dear  Sir. —  I  am  in  receipt  of  yours  of  the  eleventh  instant, 
relating  to  election  districts  in  your  town. 

If  your  town  is  already  divided  into  election  districts,  furthei 
action  is  unnecessary  unless  a  change  is  desired. 
Very  truly  yours. 

S.  "W.  EOSENDALE, 

A  ttoi-ney-  General. 
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Villa,(/e  elections —  Sailots  for. 
Bftllota  for  village  elections  should  be  iniloraed  in  the  si 
at  othur  oleiitiona. 

Ai-roENEr-GENERAL's   Okfice,  I 

AiBANT,  Wooemher  12,  lfi92.  f 
L.  FowLEE,  Esq.,  Whitmione.,  N .  Y-: 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the 
eleventh  instant,  relating  to  the  form  of  official  ballots  for  candi- 
dates for  village  officers. 

In  answer  to  your  inquiries,  I  ain  of  the  opinion,  that  the  face 
and  back  of  stubs  to  village  ballots  and  the  indorsement  upon  the 
back  of  such  ballots  should  conform  to  the  requirements  of  section 
81  of  the  new  Election  Law,  I  think  when  section  81  is  read  in 
connection  with  section  80,  it  ia  clear  that  village  ballots  are  to 
be  indorsed,  etc.,  in  the  particular  referred  to  in  your  letter,  the 
same  as  ballots  for  general  elections. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

AUoTney-  Oeneral. 


TAhrary  money  —  Distrihutioii  of. 
Library  mtineye  are  to  be  distiibuted  among  localities  raising  an  equal  amount, 
and  should  be  apportioned  according  to  population. 

Attoeney -General's  Office,  i 

Albany,  November  16, 1892.  j 

Hon.  James  F.  Oeookee,  Superintendent  of  PuMic  Jnstruotion  : 

My  Dear  Sir. —  I  am  in  receipt  of  your  communication  of  this 
date  relating  to  the  distribution  of  library  money  under  section  1, 
chapter  575,  Laws  1893. 

In  reply  permit  raeto  say  :  Section  1,  above  referred  to,  provides 
that  "  So  much  of  the  school  library  money  aa  shall  be  needed 
for  that  purpose  shall  be  apportioned  among  the  several  cities 
and  school  districts  by  the  State  Superintendent  of  Public 
Instruction,  who  may,  so  far  as  consistent  with  law,  make,  alter 
or  repeHl  any  niles  that  he  may  deem  proper  for  regulating  the 
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expenditure,  etc.  *  *  *  No  city  or  school  district  shall  share  J 
in  the  apportionment  unless  it  shall  raise  and  use  for  the  s 
purpose  an  equal  amount  from  taxation  or  other  local  soai 
and  shall  also  comply  with  the  recjuireinents  of  the  superinten-*] 
dent  as  to  thq  care  of  such  libraries  and  otherwise." 

In  my  opinion,  the  library  moneys  referred  to  in  said  seotioi 
are  to  be  apportioned  by  the  State  Superintendent  among  the^ 
districts  and  localities  referred  to,  and  no  such  district  or  locality  I 
can  have  the  benefit  of  any  such  apportionment  or  appropriatirai  i 
unti]  it  has  raised  an  equal  amount  from  taxation  or  otherl 
local  sourpes ;  and  this  apportionment  should  be  according  to  I 
population  as  re<juired  by  law. 

Verj'  truly  yours. 

S.  W.  KOSENDALE, 

AtU/mey-  General. 

Insurance  companies  of  a  sister  State  —  Spenal  statute. 
An  msurance  company  of  a  sister  State  doing  busineas  here  nnder  a  epecu 
Btatute  applicable  thereto  has  no  greater  rights  than  those  conferred  by  thttfl 
etatute  in  question. 

Attorjjkv-Gkmekai.'s  Office, 

Albany,  J^ovember  17,  ; 
Hon.  James  F.  Pierce,  Superintendent  (^  Insurance  Department:  | 

Dear  Sir.—  I  have  the  honor  to  acknowledge  the  receipt  ( 
your  communication  of  the  sixteenth  instant,  inclosing  a  brief  bj^a 
Charlton  T.  Lewis,  Esq.,  of  New  York,  acting  as  counsel  for  th»l 
Travelers'  Insurance  Company  of  Hartford,  in  which  it  is  clatmed9 
that  said  company  is  entitled  to  a  license  under  the  third  sob- 
division  of  section  70  of  the  Insurance  Law  of  189S  to  carry  i 
the  kind  of  business  therein  specified  in  this  State, 

In  reply  I  beg  to  say  the  business  specified  in  said  subdivifdcn  8 
is  "  insui-ing  anyone  against  loss  or    dama^   resulting  : 
accident  to  or  injury  suffered  by  an  employe  or  other  person  a 
for  which  the  person  insured  is  liable; "  and  it  is  provided  in  h 
section  that  "  no  corporation  shall  be  formed  under  article  3  « 
chapter  R90,    Laws   of  1?I*2   (wliich  relates  to   life,   health  anffl 
casualty  insurance  companies),  for  the  purpose  of  underta 
any  other  kind  of  insurance  than  that  specified  in  some  one  < 
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the  foregoing  siibdivTsions,  or  more  kinds  of  insurance  than  are 
specified  in  a  single  subdivision,  except  that  a  corporation  may  be 
formed  for  all  the  purposes  combined  or  any  two  or  more  of  them 
specified  in  the  first,  second  and  third  subdivisions,"  etc.,  the  first 
and  second  subdivisions  referred  to  being  as  follows : 

1.  "  Upon  the  lives  or  the  health  of  persons  and  every  insurance 
appertaining  thereto,  and  to  grant,  purchase  or  dispose  of 
annuities." 

2.  Against  injury,  disablement  or  death  resulting  from  traveling 
or  general  accidents  and  every  inBura.nee  appertaining  thereto. 

As  I  underetand  the  history  of  the  Travelers'  Insurance  Com- 
pany of  Hartford,  Conn.,  prior  to 'the  passage  of  chapter  2T8  of  the 
Laws  of  1867,  it  was  not  authorized  by  its  charter  and  did  not  have 
the  right  to  do  a  general  life  and  accident  business.  And  special 
powers  and  privileges  were  given  to  this  company  under  a  special 
act  of  the  Legislature  of  this  State,  known  as  chapter  278,  Laws  _ 
of  1867,  viz. :  "  To  make  insurance  upon  the  Uves  of  individuals 
and  every  insurance  appertaining  thereto  or  connected  therewith, 
in  the  same  manner  and  upon  the  same  conditions  as  life  insurance 
companies  are  authorized  to  do  under  the  statutes  of  this  State, 
and  to  grant,  purchase  or  dispose  of  annuities ;  provided,  however, 
that  the  said  Travelers'  Insurance  Company  is  hereby  prohibited 
from  engaging  in  any  other  kind  of  insurance  than  the  insurance 
of  individuals  against  death  and  against  disability  from  accidents, 
and  provided  that  no  agent  of  said  company  in  this  State  shall 
be  required  to  take  or  have  at  any  one  time  more  than  one  cer- 
tificate of  authority  from  such  Superintendent  of  the  Insurance 
Department." 

It  is  now  claimed  by  counsel  for  said  company  that  the  special 
privilege  which  was  conferred  in  1867  upon  the  Travelers'  Insu- 
rfmce  Company  of  Hartford  alone,  of  doing  ail  kinds  of  hfe  and 
accident  business  in  this  State,  is  now  extended  by  law  to  all  cor- 
porations which  may  now  or  hereafter  transact  the  business  of 
life  insurance,  and  insists  that  such  interpretation  shall  be  given 
to  the  act  of  1892  as  will  amend  and  so  change  the  law  of  1867, 
as  to  so  far  extend  the  right  or  franchise  of  said  company  as  to 
carry  on  the  insurance  business  specified  in  subdivision  3,  section  7. 
The  fact  that  it  I'equires  such  an  elaborate  argument  to  demon- 
50 
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strate  the  proposition  that  the  law  of  1893  iviU  bear  the  interpre- 
tation claimed,  is  conclusive  evidence  tlnit  tlie  |jroix>sitiofl  is  not 
free  from  doubt;  and  I  know  of  no  bettci'  rule  to  be  adopted  in 
such  a  case  than  that  given  in  Coolej-'w  Constitutional  Limita- 
tions, 4S7.  The  author  says:  "Ko  rule  is  better  settled  than  that 
charters  of  incorporation  are  to  be  const  T'ued  strictly  against  the 
incorporators.  The  just  presumption  in  every  such  case  is  that 
the  fetate  has  granted  in  express  terms  all  that  it  designed  to 
grant"         *         *         * 

"If  the  usefulness  of  the  company  would  be  increased  by 
extendmg  its  privileges,  let  the  Legislature  see  to  it,  but  let  it  be 
remembered  that  nothing  but  plain  Hiiglirih  words  will  do  it." 
And  the  author  adds :  "  This  is  sound  tioctrine  iind  should  be 
Tigdanth  observed  and  enforced."  This  rule  is  jjarticularly  appli- 
cable to  this  case.  "Whatever  doubts  exist  under  special  or 
general  legislation  affecting  the  franchise  of  this  corporation,  they 
can  readily  be  removed  by  legislative  action. 

I  see  no  good  reason  why  your  department  should  recede  from 
the  position  taken  on  the  twenty-seventh  tdtiuio. 
Very  trtdy  yi-iurs. 

S.  W.  EOSENDALE, 

Attorney-  O&neral. 


Insurance  companies — Publication  of  notice  of  intention  to  organize  — 
Amending  charter, 

AmendmentB  to  charter  of  an  insiirajice  company,  whicli  do  not  enlarge  ils 
franchisea,  do  not  render  necessary  a  repubEfiition  of  the  notice  of  inten- 
tion to  organize. 

An  insurance  company  whose  charter  and  liechiration  were  filed  and 
appro'ied,  hut  which  waa  not  oi^anized  under  the  former  law,  may  be 
oi^^amzed  under  the  present  Insurance  Law  without  republication  of 
notice. 

ATTOENEY-GEXKBAr.'s    OfFICE,  1 

Albamy,  Xom-mher  17,  1892.  \ 
Hon.    James     F.    Pieece,    Superi/ntendent     of    the     Inswanc~^ 


letlge  the  receipt  o: 
declaration  of  inter 
o])osed  declaration  o 


Dear  Sir. —  1  have  the  honor  to  acknov 
your  communication  of  this  date,  inclosiiifj 
tion  and  proposed  charter  and  amended  pi 
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mtention  of  "The  Great  Eastern  Casualty  and  Indemnity  Com- 
pany, of  New  York;"  and  you  ask  whether  it  will  be  necessary 
for  the  company  to  again  publish  notice  of  their  intention  to  form 
Buch  corporation  in  the  State  paper  for  six  successive  weeks,  as  set 
forth  in  section  71  of  the  Insurance  Law,  provided  that  proof  of 
publication  of  a  notice  of  intention  to  organize  such  company 
shall  be  furnished  tlie  superintendent  as  having  been  published 
after  the  approval  of  the  original  declaration  and  charter  of  said 
company. 

From  your  statement  it  appears  that  this  company  filed  in 
your  department  a  declaration  and  proposed  charter,  which  was 
approved  by  my  predecessor,  Attorney-General  Tabor,  October  1, 
1891,  and  filed  in  your  (hipartment  on  that  date;  but  the  com- 
pany has  never  been  organized  by  the  Insurance  Department  or 
authorized  to  eonmience  business  or  fully  complied  with  the 
requirements  of  the  insurance  laws  in  that  respect.  Said  com- 
pany has  now  filed  an  amended  certificate  of  incorporation, 
under  the  provisions  of  section  7,  chapter  687,  Laws  of  1892, 
being  the  General  Corporation  Law,  which  they  desire  to  take 
the  place  of  the  original  declaration  and  charter. 

Section  7,  above  referred  to,  provides :  "Where  certificates  are 
defective,  they  may  be  amended,  and  the  certificate,  when 
amended,  "  shall  be  deemed  to  be  amended  accordingly,  as  of  the 
date  such  amended  certificate  was  filed,  and  upon  the  filing  of  such 
an  amended  certificate  of  incorporation,  the  corporation  shall  then 
for  all  purposes  be  deemed  to  be  a  corporation  from  the  time  of 
filing  the  original  certificate," 

Section  71  of  the  insurance  laws  provides  that,  upon  the  receipt 
of  the  certified  copy  of  a  certificate  of  incorporation  from  the 
superintendent,  the  persons  signing  such  certificate  shall  publish 
notice  of  their  intention  to  form  such  corporation  in  the  State 
paper  for  six  successive  weeks,  upon  the  expiration  of  which  time 
they  may  open  books,  receive  subscriptions  to  capital  stock,  etc. 

As  I  understand  your  question,  "  If  the  above  notice  was  pub- 
lished as  required  by  law,  after  the  filing  of  the  original 
declaration  and  proposed  charter,  and  you  liave  proof  of  that  fact, 
is  further  publication  necessary  ? "  Inasmuch  as  the  changes  or 
corrections   contained   in   the  amende<]  charter  do  not  extend  or 
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enlarge  the  franchise  mentioned  in  the  old  declaration  or  affect 
the  rights  of  stockholders  or  other  parties,  the  principal  cor- 
rection being  in  regard  to  the  number  of  trustees,  viz.,  increasing 
the  number  from  seven  to  fourteen,  I  do  not  think  there  is  any 
necessity  for  new  publication. 

Very  truly  yours. 

8.  W.  ROSENDALE, 

Attomey-Oen^ral. 

Canvass  of  election  by  county  boards  Publication  of. 
The  det^rtninationB  and  Btatementa  as  to  tht  result,  properly  signed,  are  tiie 
only  matters  neceeeary  to  be  published  by  the  county  board  in  regard  to 
the  canvasB  of  votee  cast  at  an  election. 

,  Attorney-Gen  EH al'b  Office,  ) 

Albany,  Noveinher  18,  1893.  i 
Charles  G.  Adams,  Esq.,  Cownty  Cle}'}c,  Cayuga  county,  Avhum, 
N.  T. ; 
Dear  Sir, — I   am   in   receipt   of  your   communication   of  the 
seventeenth  instant,  asking  my  construction  of  section  135,  new 
Election  Law, 

In  my  opinion  the  only  matters  necessary  to  publish  under  the 
above  section  are  the  determinations  and  the  statements  reduced 
to  writing  and  signed  by  a  majority  of  the  county  board,  speci- 
fied in  the  third  paragraph  of  said  section. 
Very  truly  yours. 

S.  W.  EOSENDALE, 

Attorney-General. 

General  Term  expenses  —  Chairs  for  coitrt-room. 
The  cost  of  chaitB  for  a  General  Term  court-room  procured  by  the  sheriEE  of 
the  county  pursuant  to  an  order  of  the  court  is  properly  a  charge  against 
the  State. 

ATTOENBT-GENEaAL'a  OfFICE,  ) 

Albany,  November  22,  1892.  i 
Hon.  Calvin  J.  Huson,  DepvAy  Comptroller: 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  tl 
nineteenth  instant  inclosing  certified  copy  of  an  order  made  t 
General  Term  of  the  Supreme  Court,  Third  Judicial  Departmen 
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on  the  twentieth  day  of  May,  1892,  directing  the  sheriff  of  the  county 
of  Albany  to  furnish  and  place  in  the  General  Term  room  a  suffi- 
cient number  of  suitable  chairs  for  the  use  of  said  court. 

You  request  ray  opinion  as  to  whether  the  expenses  incurred 
by  the  sheriff  in  compliance  with  this  order  are  payable  by  the 
Comptroller  or  are  a  charge  against  the  county  of  Albany. 

In  reply  thereto  I  beg  leave  to  call  your  attention  to  section 
249  of  the  Code  of  Civil  Procedure,  which  provides  :  "  The  sheriff 
of  the  county  must  cause  the  room  in  which  the  General  Term  is 
held  to  be  properly  heated,  ventilated,  lighted  and  kept  comfort- 
ably cleaned  and  in  good  order.  The  court  may  enforce  the  per- 
formiLHce  of  that  duty  by  the  sheriff." 

Also  to  section  243,  which  provides :  "  All  expenses  incurred  by 
■the  sheriff  in  obedience  to  the  last  section  must  be  audited  by  the 
Comptroller  and  paid  out  of  the  treasury  of  the  State." 

It  would  seem  from  these  jirovisions  to  be  the  intention  of  the 
legislature  that  the  expenses  necessarily  incuiTed  in  the  proper 
maintenance  and  equipment  of  the  General  Tenn  court-room  should 
be  a  charge  against  the  State. 

The  justice  of  this  intention  is  plainly  apparent  when  it  is  con- 
'  sidered  that  the  General  Term  is  not  held  for  the  benefit  of  the 
county  of  Albany  alone,  but  for  the  benefit  of  a  much  larger 
area  of  the  State,  to  wit,  the  Third  Judicial  Department. 

,11^  is,  therefore,  my  opinion  that  the  charge  for  the  disburse- 
ments referred  to  is  properly  payable  out  of  the  appropriation 
"  for  the  expenses  for  the  General  Terras  of  the  Supreme  Court " 
made  in  and  by  chapter  324,  Laws  of  1S92. 
Very  truly  yours. 

S.  "W.  ROSENDALE, 

Attorney-  G&neral. 
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Building  and  loan  associations  — 


I; 


the  word  "  bank  " 


A  building  and  loan  association  should  not  be  allowed  to 
in  ita  title. 

Attoknet-Geserai-'s  Office,  i 

Albany,  l<fovemhe,-  33,  1892.  \ 

Hon.   Cbarleb   M.   Pbeston,    Sv/pervnUndent    nf    tfi£    Banking  ] 
D^artment : 

Dear  Sir, —  I  beg  to  return  herewith  the  advertisement  or  cir-1 
cular  of  "  The  Security  Mutual  Bank,"  wliich  liaa  been  sub- 1 
mitted  to  me  by  Mr.  Hall,  of  your  office,  asking  for  my  opiniott^ 
as  to  the  authority  of  that  corporation  to  use  the  word  "bank'' 
in  its  title  and  as  a  sign  and  advertisement  in  the  management  of  i 
its  business  afFairs. 

In  respect  thereto '  permit  me  to  say:  Tltis  corijoration  was 
organized  under  ■  chapter  122  of  the  Laws  of  1851,  entitled  "An  i 
act  for  the  incorporation  of  building,  mutual  loan  and  accumulate  J 
ing  fund  associations." 

This  question  has  been  practically  passed  upon  by  this  dep 
ment  heretofore.    Under  the  Constitution  it  is  contemplated  thal^ 
banks  shall  be  organized  under  general  laws ;  and  the  statute 
passed  pursuant  thereto  have  provided  that  banking  powers  and] 
the  use  of  the  word  "  bank  "  shall  be  limited  to  su(!h  corporationflJl 
as  are  specifically    authorized  to    conduct    banking    bushier. 
(Const.,  art.  8,  chap.  687,  Laws  1892,  sec.  19,  General  Corpora- 
tion Law.)     I  am  of  the  opinion  that  the  using  of  such  circulars, 
as  well  as  the  use  of  the  word  "  bank  "  by  this  and  similar  cor- 
porations, is  a  violation  of  the  provisions  of  tlie  General  Banking 
Law,  chapter  689,  Laws  of  1892.     The  policy  and  language  of 
that  law,  it  seems  to  me,  clearly  intend  to  restrict  the  use"  of  the.g 
word  "  bank  "  to  corporations  organized  for  the  purpose  of  con-  j 
ducting  a  banking  business  pure  and  simple,  reporting  to  the  I 
Banking  Department  as  such,  and  subject  to  supervision  and  visi-'' 
tation  as  a  banking  corporation. 

Very  truly  yours. 

S.  W.  EOSENDALE, 

Attorney-  General. 
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■}nd  atid  mortgage  guarantee  company  —  Examination  aa  to  capital 

by  Superintendent  of  Intiirnnce. 
is  tlie  duty  of  the  Superintendent  of  the  Inauriince  Department  to  cause 

eiatnination  to  be  made  as  to  the  capital  of  a  proposed  bond  and  mortgage 

giuiraiitee  company. 

Attdknkv-Geneeal's  Office,  i 

Albany,  WomrrAer  23,  1892.  | 

Hon.  James  F.  Pierce,  Superintendent  of  Ins^crance ; 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 

your  commumcation  of  the  nineteenth  instant,  inclosing  certifi- 

oate  and  affidavits  thereto  and  amended  by-laws  of  the  Bond 

and  Mortgage  Guarantee  Company,  and  you  ask  (in  the  event 

'  «aid  papers  are  approved  as  reqiiired  by  section  10,  chapter  690, 

Laws  of  1892,  having  in  view  the  language  contained  in  section 

11  of  said  act)  if,  in  my  opinion,  "it  is  necessary  that  an  exami- 

■  nation  of  the  corporation  be  made  to  ascertain  if  the  full  amount 

I  of  capital  of  said  corporation  has  been  paid  in  in  cash." 

In  reply  permit  me  to  say  that,  in  my  opinion,  said  certihoate, 
proofs  and  amended  by-laws  are  in  accordance  with  the  require- 
ments of  law,  and  under  section  11  of  said  act  it  is  the  duty  of 
t  the  Superintendent  of  Insurance  to  cause  an  examination  to  be 
I  made  by  himself,  or  one  or  more  competent  and  disinterested 
persons  specially  appointed  by  him  for  that  purpose,  into  the 
affairs  of  said  corporation,  and  they  should  certify  under  oath 
that  the  amount  of  capital  required  by  law  has  been  paid  in  and 
lossessed  by  it  in  cash  or  is  invested  in  the  manner  required 
by  law. 

Very  truly  yours. 

S.  W.  KOSENDALE, 

A  ttomey-  Cfenerdl, 
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Inavrance —  Co-operative  companies  —  Policies   must  be  for   a  fixed 

InBuranoe  policies  written  by  co-mwrative  coiopaniM  must  be  for  a  fixed  amn. 

Attobney-Genekal's  Office,  i 

Albany,  November'  35,  1892.  \ 
Hon.    James     F.     Pierce,     Siipi'riiitend^ni    of    the     Insurance 
Department : 

Dear  Sir. — I  have  the  honor  to  acknowledge  the  receipt  of 
yours  of  the  sixteenth  instant,  inclosing  papers  relating  to  the 
application  to  your  department  by  the  Preferred  Masonic  Mutual 
Accident  Association  of  America,  located  in  the  city  of  Detroit, 
Mich.,  to  transact  the  business  of  assessment  and  casualty  insu- 
rance under  the  provisions  of  article  6  of  the  Insurance  Law  of 
this  State. 

Among  the  papers  submitted  I  find  certified  copy  of  said  com- 
pany's articles  of  incorporation  filed  in  October,  1889,  a  certified 
copy  of  an  amendment  to  said  articles  filed  April,  1893,  a  copy  of 
the  company's  by-laws  and  araend]iient  thereto  adopted  by  its 
board  of  trustees  on  the  twenty-sixth  of  October  ultimo,  a  certifi- 
cate of  Commissioner  McGill  that  the  association  is  organized  under 
the  laws  of  the  State  of  Michigan  and  that  it  has  now  (September 
23,  1892)  the  ability  to  pay  its  losses  in  full  ;  also  certificate  from 
Commissioner  McG-ill  that  it  has  a  reserve  or  emergency  fund  of 
$10,254.21 ;  and  still  another  certificate  of  Commissioner  McGUl 
that  like  associations  of  this  State  can  be  admitted  to  transact 
business  in  the  State  of  Michigan  ;  also  blank  certificate  of  mem- 
bership. And  you  call  my  attention  to  subdivision  "  M  "  of  said 
certificate,  and  you  ask  if,  in  my  opinion,  said  subdivision  contains 
a  Hmiting  clause  contrary  to  the  opinion  given  by  this  department 
under  date  of  October  twentieth  ultimo. 

In  reply  permit  me  to  say  subdivision  "  M "   is  as  follows : 
"  The  payment  of  the  various  sums  herein  provided  is  conditione  ' 
pursuant    to    ssction    No.    15    of    act  No.   187  of  the  Law 
of  1887  of  the  State  of  Michigan  upon  the  same  being  resilizi 
from  the  assessments  upon  members  of  the  association,  and 
limited  to  the  amount  actually  realized  upon  the  assessment  th 
may  be  made  therefor,"  etc. 


^ 
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Article  6  of  the  insurance  laws  of  this  State  (being  chapter 
690,  Laws  1892),  authorizing  life  or  casualty  insurance  companies. 
upon  the  co-operative  or  assessment  plan  (section  310)  provides,. 
that  "  every  poUcy  or  certificate  hereafter  issued  by  any  corporar- 
tion  doing  business  under  this  article  and  promising  a  payment  to. 
be  made  upon  a  contingency  of  death,  sickness  or  accident  shall 
specify  the  sura  of  money  which  it  promises  to  pay  upon  eacii 
contingency  insured  against,  and  the  number  of  days  after  satis- 
factory proof  of  the  happening  of  such  contingency  in  which  pay- 
ment shall  be  made  upon  the  occurrence  of  such  contingency, 
unless  the  contract  shall  have  been  avoided  by  fraud  or  by  breach. 
of  its  conditions  at  the  time,  and  of  the  maximum  amount 
Bpecified  in  the  policy  or  certificate." 

This  section  further  provides :  "  In  case  of  a  failure  on  the  part 
of  any  company  bo  formed  to  comply  with  this  provision,  it 
becomes  the  duty  of  the  superintendent  to  see  to  it  that  tha 
business  of  the  company  is  suspended  until  such  provision  is. 
complied  with." 

Certainly,  in  the  face  of  this  statute  the  su}>erintendent  would 
not  be  waiTanted  iu  permitting  said  company  to  issue  policies 
containing  a  condition  that  a  less  sum  than  the  maximum  amount 
epecified  in  the  policy  or  certificate  may  be  paid  in  satisfaction 
thereof.  There  are,  in  my  opinion,  other  valid  objections  that 
might  be  urged  against  this  application,  but  which  need  not  now 
be  stated  since,  because  of  the  above  objection,  I  can  not  certify- 
that  the  papers  above  referred  to  are  in  accordance  with  the 
requirements  of  law. 

Very  truly  yours. 

S.  W.  EOSENDAIE, 
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Oath  of  a^e  —  When  to  be  taken. 
Oaths  of  otfice  must  be  fiJed  within,  fifteen  days  from  transmiBsion  to  person 
elected  of  the  copy  of  the  determinatioii  of  the  board  of  canvaasere. 

ATTOKNEY-GENEEiL'e    OfKICE,  1 

Ax-BANY,  I^oveniber  36,  1892.  f 
De  Forest  Settle,  Esq.,  Couni/y  Clerk,  Syracuse,  iV.  Y. : 

Dear  Sir.  —  I  am  in  receipt  of  your  cominiinication  of  the 
twenty-third  instant,  calling  my  attention  to  section  Kl,  chapter 
681,  Laws  of  1892,  and  asking  for  my  construction  tliereof,  and 
whether  public  officers  should  qualify  within  fifteen  days  of 
election,  or  within  fifteen  days  of  the  time  when  declared  elected 
by  the  board  of  canvassers. 

In  answer  permit  me  to  say  that  section  lU,  to  which  you  refer, 
provides  :  '"  Every  oath  of  office  shall  be  filed  witliin  fifteen  days 
after  the  officers  shall  have  been  chosen." 

By  referring  to  chapter  630,  Laws  1892,  section  135,  relating 
to  decisions  of  county  boards  as  to  persons  elected,  you  will 
■observe,  upon  the  completion  of  the  canvass  and  statements 
thereof,  each  county  board  of  canvassers  shall  determine  what 
person  l:as  been  so  elected,  etc.,  and  all  such  determinations  shall 
be  reduced  to  writing,  signed  by  the  members  of  such  board  or  a 
majority  of  them,  and  filed  and  recorded  in  the  office  of  the 
■countj'  clerk  of  such  county,  and  shall  cause  a  copy  thereof  and 
of  the  statements  filed  and  recorded  in  his  office  upon  which 
■determinations  were  based,  etc. ;  and  the  clerk  of  each  county 
shall  prepare  as  many  certified  copies  of  each  certificate  of  the 
detenniiiiition  of  the  county  board  of  canvassers  of  such  county 
as  there  are  persons  declared  elected  in  such  certiticate,  and  shall 
without  delay  transmit  such  copies  to  the  persons  therein  declared 
■to  be  elected  respectively. 

Al!  this  is  but  a  part  of  the  proceedings  to  be  followed  in  order 
to  complete  the  election  or  choice,  and  the  word  "chosen,"  as 
used  in  section  10,  from  the  above  and  various  other  considersr 
tions,  must  be'  construed  to  mean  fifteen  days  after  the  clerk  or 
proper  officer  has  transmitted  such  certified  wjpy  to  the  person 
.declaretl  to  be  elected. 

Very  truly  yours. 

S.  "W.  ROSEN  DALE, 

AUoi-ney-  Oeneral. 
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Engineer' X  nervtcea  —  Plans  for  the  bvi<Jije  ooer  the  £rie  canal  at 
Genesee  street,  Ctica  —  Payment  for. 

Ttx  biU  of  the  engineer  for  makiiig  plana  for  the  bridge  over  the  Erie  canal  at 
Genesee  Htreet,  TJtica,  at  the  request  of  State  Engineer  and  Surveyor, 
should  l»e  paid  by  tlie  Comptroller  out  of  tlie  appropriation  mude  for  said 
bridge,  on  the  order  of  the  Superintendent  of  Public  Worka, 

Attorney -General's  Office,  i 

Albany,  Novimiher  26,  1892.  \ 
Hon.  Edwahd  Hannan,  Superiniewlent  of  Puhlii;  Works: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  relating  to  the  claim  of  Charles  F.  Stowell 
-for  services  rendered,  under  chapter  341  of  the  Laws  of  1891,  as 
oivU  engineer  in  making  plans  for  superstructure  of  bridge  over 
the  Erie  canal  at  Genesee  street,  Utica,  and  inclosing  Mr, 
Stowell's  bill  for  $fi2fi.39  for  such  services ;  also  statement  by 
John  Bogart,  former  State  Engineer  of  the  State  of  New  York, 
relating  to  said  claim,  and  you  ask  in  your  letter  whether  in  my 
opinion  the  expense  of  making  the  plans  for  the  biidge  mentioned 
in  said  act  is  a  legal  charge  against  the  appropriation  made  by 
chapter  341,  Laws  of  1S91,  and-  whether  it  would  be  proper  for 
the  Superintendent  of  Public  Works  to  issue  an  oi-der  on  the 
Comptroller  against  such  appropriation  for  the  payment  of  Mr. 
Stowell's  bill. 

In  reply  permit  me  to  say  :  From  the  statements  contained  in 
your  communication,  and  in  the  comihuni cation  of  Engineer 
Bogart,  the  fact  that  the  services  were  rendered  and  were  of  the 
value  claimed  seems  to  he  undisputed. 

Under  the  act  referred  to  the  city  of  Utica,  as  a  condition 
precedent  to  the  State  building  the  bridge  mentioned  therein, 
was  to  deposit  in  some  bank  to  be  ap])rov6d  by  the  Superinten- 
dent of  Public  "Works  the  sum  of  $15,000,  payable  to  his  order  ; 
but  no  part  of  the  moneys  so  deposited  was  to  be  used  until  the 
State  under  said  act  had  expended  $30,000  in  carrying  into  effect 
the  provisions  of  the  act,  being  the  siun  therein  appropriated  for 
said  purpose. 

The  act  provided  that  "  the  plans  for  said  bridge  shall  be  pre- 
pared by  the  State  Engineer  and  Surveyor  and  be  approved  by 
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the  city  surveyor  of  the  city  of  Utica,"  The  services  mentioned 
in  said  bill  were  perfonned  under  and  at  tiie  request  of  the  State 
Engineer  and  Surveyor.  The  act  also  provides :  "  But  no  work 
shall  be  done  or  money  expended,  under  the  iirovisions  of  this  act, 
until  the  same  shall  be  let  by  contract  to  the  highest  responsible 
bidder  or  bidders  offering  to  do  the  same  after  advertisement 
thereof." 

As  a  prerequisite  to  letting  the  contract  and  to  the  commence- 
ment of  the  work,  plans  for  said  bridge  )i;nl  to  be  pre])ared  by 
and  at  the  expense  of  the  State,  and  such  ])laiiB  were  prepared  by 
the  claimant  under  the  direction  of  the  State  Engineer  aijd  Sur- 
veyor and  adopted  by  him,  and  he  certifies  that  the  services  so 
rendered  were  of  the  value  charged  in  the  bill.  The  fair  inter- 
pretation of  the  paragraph,  "  But  no  work  sliall  be  done  or  money 
expended,  under  the  provisions  of  this  act,  until  the  same  shall  be 
let  by  contract,  etc.,"  is  that  the  work  shall  be  constructed  under 
contract,  not  that  no  work  shall  be  done  or  money  expended  in 
preparing  to  let  the  contract ;  for  to  give  the  language  strict  con- 
struction we  would  have  this :  A  law  retjuiring  plans  to  be  made 
at  the  expense  of  the  State  and  at  the  same  time  prohibiting  the 
State  paying  expenses  incurred  incident  thereto,  re(|uiring  the 
work  to  be  done  under  contract  and  virtually  prohibiting  the 
making  of  any  contract. 

The  rules  applicable  to  construction  of  contracts  very  generally 
apply  to  construction  of  statutes,  and  applying  this  rule  to  this 
statute,  in  my  opinion,  "  it  would  be  proper  for  the  Superintend- 
ent of  Public  "Works  to  issue  an  order  on  the  ^Comptroller  against 
appropriation  for  the  pajnnent  of  said  bill." 
Very  truly  yours. 

S.  W.  ROSENDALE, 

Aito  mey-  General. 


J 
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Foreign  corporations —  Taj^atioii  of. 
[■orporations  are  taxable  here  on  the  amount  of  businesa  done  in  thia 


Attoenky-Genebal'b  Office, 
Albany,  Ifovember  36,  '. 


McMiLi.>:s,  GiATOK,  Pdoley  &  Depew,  Esqs.,  BiiffaZo,  JV.  Y.: 

Gentlemen.— I  am  in  receipt  of  your  commonioation  of  the 
twenty-third  instant  with  reference  to  the  claim  made  by  the 
Comptroller  of  the  State  against  the  Eastern  Lmnher  Company, 
and  in  reply  thereto  I  beg  lea^e  to  state : 

As  you  are  doubtless  aware,  it  is  the  duty  of  this  department 
to  advise  the  Comptroller  and  appear  for  him  in  any  proceedings 
instituted  against  corporations  for  the  collection  of  taxes  in  this 
State.  It  may  therefore  be  improper  for  me  to  express  any  opin- 
ion in  the  case  presented. 

I  thinlc,  however,  that  an  examination  of  the  statutes  with  ref- 
erence to  the  imposition  of  taxes  upon  corporations  and  the  cases 
pited  thereunder  will  enable  you  to  reach  a  conclusion  over  which 
there  need  be  but  little  dispute  between  the  Comptroller  and 
yourself.  The  statute  imposes,  as  you  will  observe,  a  tax  upon 
all  corporations,  foreign  as  well  as  domestic.  Foreign  corpora- 
tions are  taxable  upon  the  capital  stock  employed  in  this  State, 
which  is  represented  by  the  extent  of  the  business  transacted  in 
this  State.  The  law  originally  taxed  foreign  corporations  doing 
business  in  this  State  on  the  amount  of  their  entire  capital. 
(People  V.  Horn  Silver  Mining  Company,  105  N.  Y.,  76.) 
.  Since  the  decision  in  that  case  the  law  has  been  amended  so  as 
impose  a  tax  only  on  the  amoimt  of  business  in  this  State,  and 
you  will  lind  the  principle  pretty  thoughly  discussed  in  the  case 
of  the  People  ex  rel.  Seth  Thomas  Clock  Company,  reported  in 
135  N.  Y.  Reports. 

This  is,  perhaps,  all  that  1  shoulii  say  to  you  in  reference  to  the 

matter. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney-  General. 
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Posse  cotnitfttua  —  Right  to  at/iumon. 
The  right  of  the  sheriff  and  executive  officere  to  call  to  their  aid  the  p 
comitatuB  exists  in  this  State  both  at  common  Ian  and  by  statute. 


Attoenev-Genekal's  Office, 

Albany,  JVov^mber  28,  1892.  f 
Hon.  J.  H.  G-ALLiNQER,  ChainiioM  Special '  Goiiunittee,  etc.,  Woe. 
inffton,  D.  C. : 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  o 
your  communication  of  October  thirteenth,  requesting  me  to  givi 
the  state   of   the   law,  both   by  statute  and   under  the  commosfl 
law,  as  it  existed  when  the  State  of  New  York   was  a  colony,  on  J 
the  subject  of  posse  comitatus,  the  power  to  call  it,  in  whom  that  ] 
vested,  the  time,  circumstances  and  conditions  under  which  the 
power  could  then  be  exercised,  the  penalty  for  refusing   to  obey,  j 
and  the  penalty  for  refusal  or  failure  of   the   proper  officers  1 
make  such  call,  and  to  give  you  generally  such  sections  of  t 
statutes  as  may  relate  to  that  subject  in  this  State,  etc. 

In  answer  permit  me  to  say  that  the  wide  scope  covered  1 
your  inquiries  prevents  me  from  giving  you  a  minute  refereacq 
to  or  detail  of  the  matters  to  which  you  refer. 

Prior  to  the  adoption  of  our  Revised  Statutes  the  right  to  oaU  \ 
upon  the  power  of  the  county  was  exercised  mainly  under  the.j 
common  law  right  as  it  existed  at  the  time  the  State  was  a,| 
colony. 

As  early  as  1788  the  Legislature  authorized  tlie  sheriff,  in  cases '  j 
where  the  execution  of  the  writ  of  replevin  \vas  concerned,  to  csjl.  J 
when  necessary  upon  the  power  of  the  county;  and  iu  1813,  thei..! 
Legislature  provided' that  "when  the  sheriff  or  any  of  hia'i! 
deputies  finds  that  resistance  wiU  be  made  against  any  process  o 
execution,  the  sheriff,  laying  aside  all  other  things  and  taking  the  i 
power  of  the  county,  shall  forthwith  go,  in  liis  [xiwer,  m  '. 
proper  person,  and  do  execution ; "  and  those  resisting  w( 
punishable  by  fine  and  imprisonment. 

The  two  earliest  leading  cases  upon  the  subject  in  this  Stat 
are  Coyles  v.  Burton,  decided  January,  1813,  and  reported  in  K 
Johnson's  Reports,  So ;  and  Elder  v.  Mori'ison,  decided  i 
January,  1833,  reported  in  10  Wendell's  Re|X)rts,  13S. 
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In  1830  there  was  incorporated  in  our  Revised  Statutes,  title 
6,  chapter  7,  pai-t  3,  sections  86,  87,  88  and  S9,  which  see. 

And  in  this  State  the  right  of  executive  officers  to  call  into 
requisition  the  power  of  the  county  is  very  fully  specified  in 
Crocker  on  Sheriffs,  aections  37^  48.  76,  108,  365,  331,  402,  573, 
640  and  719. 

And  if  you  wiE  examine  the  Cotle  of  Ciiminal  Procedure  of  th& 
State  of  New  Yorli  you  will  find  there  fully  codified  the  law  of 
this  State  upon  that  subject,  in  sections  102  to  117,  inclusive. 
Very  truly  yours. 

S.  W.  ROSENDALE, 

A  ttomey-Gen^ral^ 


Mre-escapes  —  Fw-tury  In^jmr/or  —  Ma7ivfa<-turing  e^hibUKhmenta.  _ 
The  law  in  the  State  in  regard  to  flre-eecapeB  refers  particiilarly  to  manulac- 
turing  establishmente.     The  State  Factory  Inspector  is  charged  with  the 
duty  of  enforcing  said  Jaw. 

ATroRSEY-GENEKAL's  OfFICE,  1 

Ai.BAKY,  Nomnler  29,  1892.  ( 
H.  S.  Hakp,  Esq.,  5  FirBt  sia-eet,  Tr<yy,  N.  Y. : 

Dear  Sir. —  Your  communication  of  the  twenty-eighth  instant 
at  hand.  In  reply  thereto  I  beg  leave  to  state  that  the  laws 
governing  fire-escapes  in  this  State  have  reference  particularly  to 
manufacturing  establishments;  and  the  Factory  Inspector  of  this 
State  is  charged  with  the  enforcement  of  the  law  in  relatioa 
thereto. 

Any  complaints  with  reference  to  the  building  should  !je  made 
to  him  and  should  be  specific  as  to  the  location  of  the  buildings^ 
the  owner  and  general  information  that  would  enable  him  to, 
ascertain  the  locality  of  the  buildings. 

Yours  very  truly. 

S.  W.  ROSENDALE, 

Attorney-Generals 
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Session  laws' —  Publieatioi 


tioi)  of  the  session  laws,  ia 


Chapter  715,  Laws  of  1892,  in  r^ard  to  the  publicatii 
not  applicable  to  the  laws  pa«Bed  in  1892. 

Attoeney-Genkkal's  Office,  j 

'  Albany,  Decvmher  2,  1892.  j 
Hon.  Fkank  Rice,  Secretary  of  State  : 

Bear  Sir. —  In  answer  to  the  communicatirm  addressed  to  you 
-by  Milton  1!.  Xorthrap,  Esq.,  of  the  first  instant,  relating  to  the 
publication  of  the  session  laws,  and  by  you  duly  referred  to  this 
•department,  permit  me  to  say  : 

Chapter  715,  Laws  of  1892,  relates  to  the  publication  of  "laws 
■of  a  general"  and  "all  laws  of  a  local  nature"  (sees.  1  and  2} 
■"'  which  sIkiII  hereafter  be  passed  by  the  Legislatures."  This  law 
Was  passe<l  May  21,  1892,  and  does  not  apply  to  "  laws  printed 
Mulder  order  of  the  Board  of  Supervisors  of  1S91." 
Very  truly  yours. 

S.  W.  KOSEXDALE, 

Attorn  ey-  General. 


Elections —  Constitutional  convention  ilfhigaUis. 
The  el«!tion  to  be  held  for  constitutional  delegates,  tiiwIit  chapter  398  of  the 
Laws  of  1893,  will  be  a  general  election. 

Attokney-Genekal's  Office,  i 

Albany,  IJecemher  6,  1892.  ) 
Hon.  Ai.MLT  F.  Jenks,  Corporation  Counsel,  B rooklyn,  li'.  Y.: 
Dear  Sir, —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  comuiiinieation  of  the  fifth  instant,  asking  my  opinion  upon 
the  questiou  which  has  been  submitted  to  you  by  the  board  of 
elections  of  your  city,  whether  the  election  ])rovided  for  by  chap- 
ter 30S  of  tlje  Laws  of  1892  shall  be  governed  by  the  procednrp  i 
of  general  elections,  or  shall  be  controlled  by  the  procedure  of 
special  elections,  and  suggesting  (while  it  seems  to  you  that  the 
question  is  not  doubtful,  in  view  of  the  provisions  of  section  4 
-of  that  act)  that  it  would  be  well  that  the  election  throughout  the 
State  shoulii  be  controlled  by  uniform  laws.  J, 
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In  ansiver  txj  your  communication  I  beg  leave  to  say  that, 
agreeing  fully  with  you,  the  letter,  as  well  as  the  general  suojie  of 
the  statute,  leaves  no  doubt  in  my  mind  that  it  is  to  be  a  general 
election,  and  to  be  controlled  by  the  procedure  of  general  elections. 
The  statute  has  been  thus  generally  construed,  and  the  Secre- 
tary of  State,  in  following  the  mandates  of  the  statute,  has  issned 
notices  and  proceeded  as  required  in  cases  of  general  elections. 
I  have  the  honor  to  remain 

Very  res])ectfully  yours. 

S.  W.  ROSENDALE, 

AUornty-Gent/ral. 

Forest  I^aterve—  Gurnet  mines  —  Conditions  on  granting peruussion 

to  lO'irk-  —  Commiesionera  of  Land  0^:e. 
Permission,  when  granted  by  the  CtmuniaHionerH  of  the  Land  Offlt-e,  to  work 
garnet  mines  in  the  Forest  Preserve,  ahould  be  upon  conditions  proteutinn 
the  timber  and  trees. 

Attornet-Gkneral's  Office,  | 

Albany,  December  5,  1892.  ( 
To  the  Commissioners  of  the  Land  Office : 

In  the  matter  of  the  application  of  Charles  Bennett  and 
Orlando  Shaw  for  permission  from  the  ConmiissionerB  of  the 
Land  Oilice  to  work  a  garnet  mine  in  lot  til,  township  14, 
Totten  tfe  Crosslield's  purchaiSe,  town  of  Minei"va,  Essex  county, 
N.  Y.,  which  was  referred  to  me  for  report  as  to  whether  the 
lands  in  question  are  in  the  Forest  Preserve,  and  also  as  to  what 
conditions  should  be  inserted  in  riiining  permits,  I  beg  leave  to 
embmit  the  following: 

Chapter  283  of  the  Laws  of  1885,  as  amended  by  chapter  8  of 
the  Laws  of  1890,  provides  that  all  lands  now  owned  or  which 
may  hereafter  be  acquired  by  the  State  of  New  York  within  the 
county  of  Essex  shall  constitute  a  portion  of  the  Forest  Preserve. 
The  lands  in  question,  therefore,  are  within  the  boundaries  of 
the  Forest  Preserve. 

On  the  thirtieth  day  of  September,  ISifS,  1  sent  to  the  Forest 
Commission  a  letter  of  inquiry,  asking  whether  in  their  opinion 
tjie  granting  of  the  permission  applied  for  would  be  detrimental 
52 
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to  the  interests  of  the  State.    A  copy  of  this  communication  is 
hereto  annexed,  marked  "  A." 

I  have  received  from  the  Forest  Coramiasion  a  copy  of  the 
reptirt  of  their  warden,  Mr.  William  F.  Fax,  in  regard  to  this 
matter,  together  with  a  communication  from  the  State  Forest 
Commiasion  stating  that,  in  the  opinion  of  said  commission,  no 
injury  to  State  lands  could  result  from  a  granting  of  said 
application,  although  the  commission  views  u-ith  a  great  deal  of 
disquietude  the  granting  of  any  special  permits  within  the  lines 
of  the  Adirondack  park.  A  copy  of  such  report  is  hereto 
annexed,  marked  "  B,"  and  a  copy  of  the  communication  from 
the  State  Forest  Commission  is  hereto  annexeil,  marked  "  C," 

While  the  Commissioners  of  the  Land  Office  have  authority  to 
grant  tlie  permission  asked  for  (under  the  provisions  of  sec.  7  of 
title  11,  chap.  9,  part  1  of  R.  S.,  as  amended  by  chap.  +U,  L.  of 
1890),  in  view  of  the  facts  it  may  well  be  that  further  inquiry 
ought  to  be  had  as  to  whether  the  grant  should  be  made. 

In  any  event,  the  permission,  if  granted,  should  be  on  stringent 
conditions  that  nothing  therein  contained  slionld  be  construed  to 
give  the  said  Charles  Bennett  and  Orlando  Shaw,  or  either  of 
them,  or  any  person  claiming  through  or  under  them,  any  right 
to  impair  or  destroy  any  growing  timber  or  any  tree  ujion  the 
State  lands,  and  that  the  permit,  and  the  entry  upon  and  occujiar 
tion  of  said  lands  and  the  working  of  the  mines,  and  every  act 
of  the  grantees,  their  successors,  agents,  servants  and  employes, 
shonld  be  subject  to  the  rules  and  regulations  in  existence,  or 
hereafter  from  time  to  time  made  by  the  State,  the  Forest  Com- 
missioners, or  any  board  or  officer  having  in  charge  or  custody 
the  furest  lands,  and  said  permit  should  be  revocable  at  the 
option  of  said  State,  Forest  Commission,  board  or  officer. 
Respectfully  submitted. 

S.  W.  ROSEXDALE, 

A  itorneij-  General. 
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Attorney-Gkhekal's  Office,  \ 

Aluany,  Septeiiihef  30,  1893.  ) 
To  the  Forest  Gomm,iesion: 

Gentlemen.^  I  herewith  submit  to  you  the  application  of 
Charles  Bennett  and  Orlando  Shaw  for  permission  from  the 
Commissioners  of  the  Land  Office  to  work  a  garnet  mine  in  lot  fil, 
north  half  of  township  14,  Totten  &  Orossfield  purchase,  Minerva, 
N.  Y. 

Inasmuch  as  the  lands  in  question  are  contained  in  the  Forest 
Preserve,  I  respectfully  request  your  opinion  as  to  whether  per- 
iniission  to  erect  buildings  for  working  the  mines  applied  for,  will 
be  detrimental  to  the  interests  of  the  State ;  also  whether  the 
destruction  of  such  timber  as  it  may  be  actually  necessary  to  remove 
in  order  to  uncover  or  make  a  road  to  such  mine  as  provided  for 
by  section  7  of  title  11  of  chapter  9  of  part  1  of  the  Revised 
Statutes,  as  amended  by  chapter  ill  of  the  Laws  of  1890,  will  be 
detnmental  to  the  interests  of  the  State. 

Respectfully  yours. 

S.  W.  EOSENDALE, 

Attomey-General. 

«  B." 

New   Vork  State  Forest  Commission,.         I 
Albany,  Nasemher  14,  1892.  * 

Li  the  matter  of  the  application  of  Charles  Bennett  and  Orlando 
Shaw  for  jwrmission  from  the  Commissioners  of  the  Land  Office 
to  work  a  garnet  mine  on  lot  61,  townshi])  14,  T.  &  C.  P.,  town 
of  Miner\'a,  Essex  county,  N.  Y.,  1  would  respectfully  submit  the 
following  for  the  information  of  the  Forest  Commission. 

This  lot  is  located  on  the  west  slope  of  a  mountain  which  has 
been  burned  over  repeatedly  until  there  ia  little  left  of  the  timber 
aside  from  a  straggling,  scrubby  growth  of  bushes  and  small 
^joplars.  At  this  time  of  the  year,  when  the  leaves  have  fallen, 
the  surface  of  this  lot  appears  to  be  one  mass  of  bare,  gray  rock. 
In  erecting  the  buildings  and  laying  out  the  roads  necessary  to 
work  this  proposed  garnet  mine  I  do  not  think  there  will  be  any 
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damage  done  to  the  timber,  nor  will  it  be  necessary  to  cut  any 
trees.  The  lot  ie  in  plain  view  of  the  highway,  but  separated 
from  it  by  a  deep  rocky  ravine. 

Yours  respectfully, 

WILLIAM  F.  FOX, 

Warden. 

"C." 

!Nbw  Yokk  State  Fobest  Commissiox,  i 

Albany,  Decemher  %  1S92.  f 
Hon.  S.  W,  RosENDALE,  Attorney-General^  Albant/,  ^.  Y.: 

Deac  Sir. —  At  a  special  meeting  of  the  Forest  Commission, 
held  ]S'ovember  22,  1892,  the  following  action  '.vas  taken  : 

Application  of  Charles  Bennett  and  Orlando  Shaiv  for  permis- 
sion fi'om  the  Commissioners  of  the  Land  Office  to  work  a  garnet 
mine  on  lot  61,  north  half  of  township  14,  T.  ife  0.  P.,  town  of 
Minerva,  was  taken  up,  and  a  letter  from  the  Attorney-General 
relative  thereto  was  presented.     It  was 

Resolved,  That  th»  secretary  acknowledge  the  receipt  of  the 
application  and  notify  the  Attorney- General  that  the  matter  has 
been  investigated,  and  it  is  the  opinion  of  this  board  that  no  injury 
to  Stiite  lands  would  result  from  the  granting  of  said  apjjlication ; 
though  the  commission  views  with  a  great  deal  of  disquietude 
the  gi'anting  of  any  special  permission  within  the  hnes  of  the 
Adirondack  park. 

Youi'8  respectfully. 

C.  O.  McCREEDY, 

Secretary, 

J'l-rwii!'  convicted  of  murder  in  first  degree — Stay  of  execution  —  Con- 

fnement  in  Stale  prison. 
An  appeal  by  a  person  convicted  of  murder  in  the  first  degree  doei«  notstay  hia 

contiijemeiit  in  Stole  prison. 

Eon.  AV" ALTER  N,  Thayer,  Agent  and  Warden,  Dannemoi-a,  N.  Y.: 

Dear  Sir. —  Replying  to  your  inquiry  of  a  few  days  since  as  tc 

whether,  upon  conviction  of  murder,  a  warrant  of  commitment 

to  the  State  prison  was  proper  to  be  executed  in  a  case  wher 
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appeal  was  taken  pursuant  to  section  528,  Code  of  Criminal  Pro- 
cedure, I  have  this  to  say ; 

Section  528,  Code  of  Criminal  Procedure  provides :  "  When 
the  judgment  is  of  death,  an  appeal  to  the  Court  of  Appeals  stays 
the  execution,  of  course,  until  the  determination  of  the  appeal." 
In  the  case  of  The  People  ex  rel.  Trezza  v.  Bush  as  agent  and 
warden  at  Sing  Sing,  it  was  held  that  the  appeal  stayed  the 
execution  but  not  the  coniinenient  of  the  prisoner.  The  Court 
of  General  Term  (60  IIuu,  401)  said :  "  The  confinement  was 
entirely  right.  The  prisoner  was  delivered  to  the  wartlen  of  the 
State  prison  in  accordance  with  law.  The  stay  by  the  appeal 
was  only  of  the  '  execution '  until  the  determination  of  the  appeal." 

The  decision  of  the  General  Term  in  this  case  was  affirmed  by 
the  Court  of  Appeals  (128  N.  Y.,  329).  Judge  Andrews,  writing 
the  opinion  in  affirmance  of  the  General  Term,  uses  this  language : 
"  We  agree  with  the  learned  judge  before  whom  the  proceeding 
•WAS  taken,  that  the  true  construction  of  section  528  of  the  Code 
of  Criminal  Procedure,  as  amended  in  1887,  an  appeal  to  this 
court  from  a  conviction  in  a  capital  case,  stays  the  judgment  of 
death  only,  and  not  that  part  of  the  judgment  providing  for  the 
custody  of  the  defendant  between  his  removal  to  the  State  prison 
and  his  execution." 

This  would  seem  to  be  all  that  a  convicted  criminal  could  of 
right  demand,  and  an  opposite  construction  would  occasion  much 
inconvenience. 

In  the  light  of  the  Trezza  case  it  would  appear  that  in  the  case 
you  described  the  commitment  to  Dannemora  was  authorized 
and  proper. 

Respectfully  yours. 

S.  W.  E08ENDALE, 

A  ttomey-  Oen&ral. 
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Juron —  Chalhngea  to,  by  prosecuting  attorney. 
A  proaecutiug  attomej  ha«  the  Bome  number  of  peremptory  challenges  to 
jurors  as  the  defendant. 

ArrOENEY-GENEBAI-'s  Office,  1 

Ai^ANY,  Decemher  9,  1892.  j 

Hon.  "W.  U.  Hansel,  Esq  ,  AUomey-Oen^al,  Ilarrishv^g,  Pa. : 

Dear  Sir. —  I  am  in  receipt  of  your  favor  of  the  seventh  instant. 
In  reply  I  have  the  honor  to  state : 

First.  Under  the  laws  of  the  State  of  I^^ew  York  the  prosecut- 
ing attorney  has  the  right  to  the  same  number  of  peremptory 
challenges  to  jurors  as  the  defendant,  as  follows  : 

If  the  crime  charged  be  punishable  with  death,  thirty ;  if  pun- 
ishable with  imprisonment  for  life  or  a  term  of  ten  years  or 
more,  twenty ;  in  all  other  cases,  five.     (Penal  Code,  sec.  373.) 

Second.  The  common  law  practice  of  allowing  the  prosecuting 
attorneys  to  stand  aside  jurors  until  the  panel  is  exhausted 
before  exercising  his  right  of  challenge  does  not  prevail  in  this 
State. 

Yours  very  truly. 

S.  W.  EO  SEND  ALE, 

AUorney-Ge7ieral. 

Imane  criminals  —  Mtpenses  of  confinement  of, 
Iba  ezpensee  of  the  conJkiement  and  return  of  an  ineane  criminal  are  properly 
chargeable  against  the  county  in  which  the  crime  was  committed. 

Attoenet-Genebal's  Office,  l 

Albany,  Decemher  9,  1892.  \ 
Dr.  H.  E,  Allison,  Medical  Superintendent,  FishkiU  Landing, 
N.  T.: 
Dear  Sir.  —  Your  letter  of  December  first,  covering   copy   of 
resolution  of  board  of  supervisors  of  Madison  county  refusing  to 
pay  bill  of  expense  rendered  on  account  of  the  maintenance 
John  James,  an  insane  criminal  confined  in  the  State  Asylum  ft 
Insane  Criminals,  at  hand,  and  in  reply  : 

Section  662,  Code  of  Criminal  Procedure,  provides  that  "tl 
expense  of  sending  the  defendant  to  the  asylum,  of  keeping  hi 
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there  and  of  bringing  liim  back  are  chargeable  to  the  county 
from  which  he  was  sent." 

Section  32,  chapter  44C,  Laws  of  1874,  as  amended  bj'  chapter 
615,  Laws  of  1884,  provides:  "Whenever  any  insane  person  in 
confinement  under  a  criminal  charge  or  under  a  conviction  for  a 
crime,  or  who  has  been  acquitte<I  of  crime  on  the  ground  of 
insanity,  shall  be  committed  as  hereinbefore  recited  to  any  State 
lunatic  asylum  or  to  the  State  Asylum  for  Insane  Criminals  at 
Auburn,  the  county  in  wliich  such  criminal  charge  arose  or  such 
conviction  or  acquittal  was  had  shall  defray  all  the  expenses  of 
such  person  while  at  such  asylum  and  the  expense  of  returning 
him  to  such  county-" 

Section  12,  chapter  38Sf,  Laws  18S4,  jirondes :  "  The  medical 
superintendent  of  the  asylum  {meaning  the  State  Asylum  for 
Insane  Criminals  at  Auburn)  is  hereby  authorized  to  recover  for 
the  support  of  any  patient  therein  chargeable  under  the  law  to 
.  either  counties  or  penitentiaries  in  an  action  to  be  brought  in 
said  medical  superintendent's  name  as  treasurer  of  the  State 
Asylum  for  Insane  C'riaiinals,  *  *  *  and  judgment  therein 
shall  be  rendered  for  such  sum  as  shall  be  found  due,  together 
with  the  interest  from  the  time  of  the  demand  made.  " 

The  crime  of  which  John  .James  was  convicted  having  been 
committed  in  the  county  of  Madison,  as  you  state,  and  the  con- 
viction of  the  criminal  having  been  obtained  in  that  county,  the 
question  as  to  where  his  residence  was  is  not  in  the  matter.  The 
county  is  legally  bound  and  can  be  compelled  to  pay  the  expenses 
in  accordance  with  the  statute.  An  action  should  be  instituted 
in  your  name  as  medical  superintendent  against  the  board  of 
supervisors  of  Madison  county  to  compel  the  payment  of  the  bilL 

It  would  seem  from  the  resolution  that  the  board  of  supervisors 
of  Madison  county  has  been  impro])erly  advised  as  to  the  law 
controlling  the  claim. 

Very  respectfully  yours. 

S.  W.  EOSENDALE, 

Attorney-General. 
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Aasesament  insurance  - 


I 


Fixed  pre7niums. 

policies,  the  premiums  of  which 


Aaaessment  inaurance  companiee  can 

are  fixed  and  definite  and  payable  at  certain  time! 

Attoeney-Genekal's  OfficEj  , 

Albaht,  Decemberl6, 1892.  f 
Hon.  James  F.  Pieece,  Superintendent  of  Insurance: 

Dear  Sir. — I  have  the  honor  to  acknowledge  the  receipt  of 
your  comnmnication  of  the  second  instant,  inclosing  blank  cer- 
tificate of  insurance  adopted  by  "  The  Chenango  Mutual  Kelief," 
of  Oxford,  Chenango  county,  N.  Y.,  upon  the  back  of  which 
blank  certificate  there  purports  to  be  certain  cunciitions  and  pro- 
visions referred  to  in  the  policy,  and  as  part  of  said  instrument 
appears' the  following:  "  The  amount  set  apart  to  the  mortuary 
fund  under  this  policy  is  based  upon  the  adjusted  experiences  of 
life  insurance  companies.  By  action  of  the  board  of  directors 
the  actual  death  rate  experiences  may  be  substituted  as  a  biiais." ' 

You  ask  whether,  in  my  opinion,  the  ])ro]>osed  certificate,  as 
inclosed,  n-ith  said  indorsement,  is  a  certificate  prepared  in 
accordance  with  article  6  of  chapter  690,  Laws  of  1893. 

In  reply  permit  me  to  say  that  the  policy  tvferred  to  provides 
that  members  may  be  admitted  to  membei'ship  in  the  associatioi 
upon  condition  of  the  payment  of  a  fixed  amount  "on  the  last  day 

of  the  month  of proximo,  and  of  a  similar  sum  on  the  last 

day  of  each  and  every  calendar  month  thereafter  during  the  con- 
tinuance of  the  policy." 

And  upon  compliance  with  these  terms,  so  far  as  payment  is 
concerned,  the  company  promises  to  pay  to  tbe  member,  or  in  the 
event  of  his  or  her  prior  death,  to  the  l^al  representative  of  the 
insured,  the  full  sum  specified  in  the  policy. 

Article  6,  chapter  690  of  the  Laws  of  1S92,   under  which  tha 
above  company  is  carrying  on  its  business   (sec.  301)  providi 
that  '*  funds  may  be  derived  from  voluntary  donations,  or  i 
admission  fees,  dues  or  assessments,  or  any  of  ihem,  collected 
to  be  collected  from  the  members  thereof  or  member  of  a  ch 
thereof,  or  interest  or  accretions  thereon,"  etc. ;  and  by  secti< 
810  provision  is  made  that  every  policy  or  certificate  issued 
any  corporation  doing  business  under  said  article,  shall  speci 
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the  sum  of  money  which  it  promises  to  pay  upon  each  contingency 
insured  against,  and  the  corporation  shall  be  obliged  to  the  bene- 
ficiary for  aucli  payment  to  the  maximum  amount  specified  in  the 
policy  or  certificate." 

And  this  section  further  provides  that  "  each  notice  of  assess- 
ment, premium  or  periodical  call  made  by  any  such  corporation 
or  society,  upon  its  members  or  any  of  them,  shall  truly  state  the 
cause  and  purpose  of  the  same,"  etc. 

The  policy  in  question  specifies  "  a  fixed  sura  or  premium  to  be 
paid  at  fixed  periods,  whether  actually  needed  or  not,  to  meet 
the  lawful  and  legitimate  requirements  of  the  association."  It 
makes  no  provision  for  any  additional  payment  in  the  event  that 
the  sum  stated  to  be  paid  is  insufllcient  to  pay  the  losses  actually 
accruing,  and  nowhere  provides  for  sucli  payment  in  case  that 
the  basis  upon  which  the  sums  to  be  paid  are  fixed  or  ascertained, 
prove  incorrect  or  insulEcient. 

The  evident  intention  of  the  Legislature  in  framing  article  6 
was  to  (jermit  life  or  casualty  insurance  companies  upon  the 
co-operative  or  assessment  plan,  to  require  theii"  members  to  pay 
sufficient  to  meet,  in  full,  all  just  obligations  under  the  law,  and 
no  more. 

If  the  agreement  betweeq  the  company  and  its  members  is  as 
specified  in  the  blank  policy  submitted,  then  the  members  may 
not  be  rerjuired  to  pay  enough  to  meet  such  demands,  or  they 
may  be  required  to  pay  more  than  enough.  I  do  not  think  the 
incloseil  certificate  is  jirepared  in  accordance  with  article  6  of 
chapter  t>90,  Laws  of  1892. 

Very  truly  yours. 

S.  W.  EOSENDALE, 

Attorney-  Oeneral. 


\ 
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litsuratwe — Securities  —  Delivery  to  trustees. 
It   is  doubtful   vrhether  securities  on  deposit  in  the   Inaurance   Depctrtnient 
Hliould  be  delivered  to  trustees  where  one  of  the  number  has  died  since  hia 
appointment. 

Attorney -General's  Office,  i 

Alhant,  December  14,  1892.  | 
lion.  James  F,  Pierce,  Superintendent  Insurance  Department: 

Dear  Sii'.—  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  the  second  instant,  inclosing  "  Extract 
from  minutes  of  the  court  of  directors  of  the  London 
Assurance,  1 6th  of  November,  1892,"  with  certificate  of  Hon, 
John  C.  New,  consul-general  of  the  United  States  for  Great 
Britain  and  Ireland,  at  London,  dated  17th  of  November,  1892, 
in  application  to  have  assigned  to  Trustees  Charles  Meriweather 
Fry,  Gookl  Iloyt  Eedmond,  Gustav  Arnsinck,  George  Noele  and 
Charles  Dunston  Dickey,  Jr.,  trustees  for  said  corjwration,  the 
sura  of  $70,000,  par  value,  of  United  States  f(3ur  per  cent  bonds, 
being  the  excess  of  security  on  deposit  over  and  above  the  sum 
of  $200,000  required  by  statute  to  be  retained  on  deposit  in  the 
Insurance  Department. 

It  appears  from  the  facta  stated  in  your  communication  that 
one  of  the  trustees  named,  Mr.  Charles  Meriweather  Fry,  is  now 
deceased,  having  died  within  the  last  ten  days,  and  that  the 
name  of  Jfr.  Dickey,  Jr.,  is  spelled  "Dickaey,  Jr.,"  the  first 
name  coi'responding  with  the  name  as  it  appears  in  the  trust 
deed  filed  in  your  office. 

In  reply  I  beg  to  state;  By  section  27  of  the  act  referred 
to  it  is  provided  that  "when  any  part  of  the  capital  of  a 
foreign  insurance  company  is  held  by  trustees,  or  by  a 
trust  company,  pursuant  to  the  provisions  of  this  section, 
such  trustees  or  trust  company  shall  be  appointed  by  the  board 
of  managers  or  directors  of  such  foreign  insurance  company ; 
and  a  duly  certified  copy  of  the  vote  or  resolution  creating  the 
trust  shall,  with  a  certified  copy  of  the  trust  deed,  bo  filed  m 
the  office  of  the  Superintendent  of  Insurance;  and  the  Sujjerin- 
tendent  of  Insurance  shall,  upon  the  written  request  of  any  such 
foreign  lire  insurance  company,  transfer  to  the  trustees  duly 
appointed  by  it,  under  the   provisions  of  this  section,  any  excess 
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of  securities  which  they  shall  have  on  deposit  with  him,  above 
the  sum  of  8200,000." 

The  law  aiitt  the  resolution  require  the  amount  specified  to  be 
paid  to  certain  trustees.  This  can  not  be  done  because  of  the 
deu.tli  of  one  of  the  trustees  named  after  the  adoption  of  the 
resolution  of  November  16,  1892.  The  resolution  directs  the 
payment  to  different  trustees  than  those  named  in  the  trust  deed 
and  in  the  resolution  creating  the  trust.  This  undoubtedly  is 
only  a  clerical  error.  It  may  be,  too,  thatthe  surviving  trust'ees 
would  have  ]to\ver  to  act  in  the  premises,  since,  by  the  terms  of 
the  resolution  of  November  sixteenth,  the  sum  to  be  paid  over 
may  be  receipted  for  by  two  of  said  trustees;  but  the  transfer  is 
to  be  made  to  the  trustees  named,  if  at  all,  in  the  deed  of  trust, 
and  this  can  not  be  done.  At  least  there  is  doubt  as  to  the 
regularity  of  this  application,  which  should  be  removed. 
Very  respeetftUly  yours. 

S.  W.  ROSENDALE,  . 

A  ttomey-General. 

Imturanee  f'ompany  —  Change  of  name. 
An  insurBiice    company   ia   not    authorized  to   change  its  name  except  by 
amended  certiBcate. 

Attorney-G-enebal's  Oftick,  ) 

Albany,  December  15,  1892.  } 

Hon.  James  F,  Pierce,  Superintendent  Inswramce  Depa/ft'ment: 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  the  thirtieth  ultimo,  relating  to  the  change 
of  name  of  the  Hoosick  Falls  Mutujil  Relief  Society  to  the 
National  Mutual  Insurance  ("ompany,  and  inclosing  copy  of  a 
letter  addressed  by  the  Superintendent  of  Insurance  to  G.  E. 
Porter,  Esq.,  vice-president  National  Insurance  Company,  dated 
August  2+,  1iS92,  and  also  affidavit  made  by  Oliarles  II.  Stock  well, 
verified  November  11,  1892. 

In  reply  permit  me  to  say  :  From  the  above  documents  it 
apj)ears  that  the  Hoosick  Falls  Mutual  Relief  Society  received 
from  the  Insurance  Department  of  this  State,  May  5,  1887,  a  cer- 
tificate under  the  act  of  1883,  for  transacting  the  business  of 
insurance   upon   the  co-operative   or  assessment   plan  ;  and  it  is 
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claimed  that  about  September,  1889,  the  Supreme  Court  graiiteil 
an  order  changing  the  name  of  said  company  to  the  National 
Mutual  Insurance  Company,  and  on  the  2'2d  of  August,  1 892, 
said  company,  under  the  last  mentioned  name,  requested  your 
department  "to  furnish,  at  your  earliest  convenience,  one-half 
dozen  copies  of  certificate  of  organization  and  authorization  to 
transact  business." 

In  your  coinmunication  you  ask  "  whether,  under  tlie  facts  set 
forth,  you   can   lawfully  issue  a  certificate   of  organization  and 
authorization  to  the  National  Mutual  Insurance  Company." 
X.y  My  attention  has  not  been  called  to  any  law  that  will  authorize 

\  the  Superintendent  of  the  Insurance  Department,  ii]>oii  the  facts 

/  and  documents  submitted  and  referred  to,  to  grant  the  certilicate 

asked  for. 

Neither  has  my  attention  been  called  to  any  statute  authorizing 
insurance  compani^  to  change  their  name  by  an  order  of  the 
Supreme  Court  or  otherwise  than  by  an  amended  tertificate.  The 
statement  a«  to  some  conversation  with  a  former  Attorney- 
General  can  not  have  a  bearing  upon  the  legal  right  of  a  company 
to  change  its  name,  and  unless  some  authority  to  the  contrary  is 
presented,  I  must  advise  that  the  Superintendent  of  Insui-ance 
can  only  recognize  the  company  by  the  name  in  its  charter,  so  far 
as  any  certificate  is  concerned.    , 

Very  respectfully  yours. 

S.  W.  KOSENDALE, 
A  ttomey-Geiteriih 

Legialatntre  —  Meimbera  of —  Qu€diJ!catioits  of. 
A  person  disqualified  b;  the  ConstitutJon  from  eligibility  to  tlie  LegiRlature  bj 
reason  of  holding  a  city  office  does  not  become  eligible  by  resigning  the 
city  office  subsequent  to  hia  election  as  a  member  of  the  Legislature. 

Attoenky-General's  Offick,  I 

Albasy,  December  17,  1SH2.  ' 
Hon.  James  Stead,  OaiskiU,  iV,  Y.  : 

Dear  Sir. —  I  am  in  receipt  of  your  communication  of  the  six- 
teenth instant.     In  reply  thereto,  I  beg  leave  to  state  : 

As  you  are  doubtless  aware,  the  Constitution  provides  that  the 
Legislature  is  the  judge  of  the  qualifications  of  its  membei's. 
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Tlie  provision  that  dis(|ualifies  certain  persons  from  election  to 
the  Aasembly,  and  which  you  have  in  view,  is  section  8  of  article 
3,  which  provides  that  "No  ]>erson  shall  be  eligible  to  the 
Legislature  who,  at  the  time  of  his  election  or  within  one  hun- 
dred days  previous  thereto,  has  )»een  an  officer  under  any  city 
government." 

If  you  are  iJisqualilied  by  reason  of  being  a  village  trustee, 
and  that  disqualification  existed  at  the  time  of  your  election  or 
within  one  hundred  days  prior  thereto,  I  do  not  see  how  your 
resignation  at  the  present  time  could  change  the  status  of  your 
right  to  be  a  member  of  Assembly, 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney-General. 


Constitutioiial  contention,  delegate»  —  Inspectors  of  electic 


The  tnspectora  of  electioii  chosen  for  the  ;ear  a 
of  delegates  to  the  constitutional  c" " 


IS  such  at  the  election 


Attokney-Geneeal's  Office,  i 

Albabt,  Becmiher  17,  1892.  f 

ALL^:^;  E.  Banks,  Esq.,  Moruioia,  N.  Y. : 

Dear  Hir.^Your  communication  of  the  fifteenth  instant,  with 
reference  to  the  election  of  delegates  to  the  constitutional  con- 
vention, at  hand. 

The  statute  providing  for  the  election  of  such  delegates  makes 
applicable  the  general  election  laws  of  this  State  with  reference 
to  the  election  to  be  held. 

As  the  inspectors  hold  office  for  one  year,  in  the  event  of  an 
election  for  constitutional  delegates  the  inspectors  will  act  at 
such  election. 

Very  truly  youns. 

8.  W.  HOSENDALE, 

A  Uomey-Oeneral. 
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fjegacUs —  Tnheritatice  tax —  Complication  iif  ere<'>ii'irK. 
L«Kaci(>e  of  (500  are  aubjuct  to  the  collateral  inheritance  tax.    Iii^acies  to 
executots  in  addition  to  cotnmiaBion  are  taxable. 

Attokney-Genekai.'w  Office,  j 

Almany-,  Dfcemher  19,  IS^i  s 

iTamen  p.  Clark,  Esq.,  Surrogai^K  Office,  l^tiaa,  N.   Y. : 

Dear  Sir. —  I  am  in  receipt  of  your  favor  of  the  fifteenth 
instant.  In  reply  thereto  I  beg  leave  to  c-all  vour  attention  to 
the  decision  of  Surrogate  Ransom,  in  the  Slatter  of  the  Estate  of 
Bird,  i'i  State  Reporter,  899,  holding  that  a  legacy  of  $500  is 
subject  to  the  inheritance  tax. 

Section  8  of  chapter  399,  Laws  of  1892,  places  legacies  to 
executors,  in  addition  to  commissions,  on  the  same  footing  as 
other  non-exempt  legacies. 

Very  truly  yours. 

S.  W.  ROSENDALE. 

A  ttontey-  Gm  era}. 


Library  trustees,  selection  of. 
The  trusteae  of  a  village  librarr  may  be  appointed  either,  Sret.  by  the  Board 
of  Regents;  eecond.  by  the  tmsteee of  the  village:  third,  by  the  legal  voters 
of  a  village. 
Thf ir  tt-'mis  of  office  may  be  made  by  the  charter  to  fxpire  simultaneously  or 
ill  rotatioii. 

ATTORSEr-GEKEKAL's    OjTlCE,  1 

Albany,  D.cmber  22,  1892.  f 
Hon.  Melvil  Dewey,  Secretary,  et-e.,  Albany.  X.   Y.: 

Dear  Sir, —  In  reply  to  yours  of  the  t«-enty-(irst  instant,  in 
which  you  call  mj  attention  to  sections  36  and  39  of  chapter  378 
of  the  Laws  of  1892,  and  ask :  "  "When  \Tlla:ge  trustees  vot«  to 
estiibliah  a  public  library,  can  they  at  the  same  time  appoint  five 
library  trustees  who  will  apply  to  the  regents  for  a  library 
charter i"  And  further:  "If  such  an  appointment  of  first 
trustees  is  made,  must  five  successors  be  elected  at  the  next  village 
election  ( " 
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III  reply  I  beg  leave  to  say  sections  27,  34,  36,  39  and  40  of 
cba])ter  378,  Laws  of  1892,  are  to  be  examined  together  in  order 
to  answer  the  questions  asked. 

In  my  opinion,  a  board  of  village  trustees,  in  estabUshing  a 
free  public  library,  may  at  the  same  time  appoint  five  library 
trustees  who,  when  named  in  the  charter  by  the  regents  under 
the  authority  given  in  sections  27,  34,  39  and  40,  beoonie  the  legal 
trustees  of  said  library,  and  the  seniority  of  term  of  office  may 
be  determined  as  in  subdivision  3,  section  34,  or  in  section  39,  the 
particular  method  to  be  provided  for  in  the  charter. 

In  my  opinion,  the  first  board  of  trustees  may  be  appointed  in 
three  different  ways :  First,  by  the  State  Board  of  Regents  (sees. 
27-34) ;  second,  by  the  vote  of  village  trustees  (sec.  36) ;  third,  by 
legal  voters,  except  in  cities  (sec.  39) ;  and  the  charter  may  pro- 
vide that  five  successors  be  elected  at  the  next  village  election  or 
one  may  be  elected  or  appointed  annually  to  serve  in  the  place 
of  the  one  whose  term  of  office  expires. 

Very  respectfully  yours. 

S.  W.  ROSEKDALE, 

Attomey-  General. 

Associations  Jar  the  protection  of  trade  marks —  JTuder  what  statuteto 
organize. 

An  association  formed  for  the  purpose  of  the  protectioii  of  trade  marks  may  be 
incorporated  under  the  provieionB  of  chapter  338  of  the  Lawa  of  1877,  "  An 
act  to  provide  for  the  incorporation  of  exchanges  or  boards  of  trade." 

ArroiiNKY-Gi'iNEKAL's  Office,  i 

Albany,  December  22,  1892-  j 

Hon.  Fk\nk  'Rice,  Secretary  of  State: 

Dear  8ir.^ —  I  am  in  receipt  of  your  communication  of  the  four- 
teenth instant,  inclosing  certificate  of  incorporation  of  the  Inter- 
national Industrial  Mark  Protective  Association,  drawn  under 
chapter  267,  Laws  of  1875. 

The  objects  stated  in  said  certificate  are  the  protection  of 
the  trade  marks  which  may  be  owned  by  the  members  of 
such   club   or  society,  or   in    which    such   members   may   have 
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an  interest,  against  infringements,  and  generally  the  protection  of 
the  members  of  said  club  against  unfair  competition;  and  you 
ask  whether  the  Secretary  of  State  should  file  said  certificate 
drawn  under  said  act  of  1875. 

In  reply  permit  me  to  say  that  in  my  opinion  a  company  desir- 
ing to  organize  for  the  purposes  stated  in  said  statement  of 
objects  should  organize  under  chapter  228,  Laws  of  1877. 
Very  truly  yours. 

S.  W.  ROSENDALE. 

A  tto  iiiey-  Gimeral. 

Building  TVades  Club  —  Incorporation  of. 
An  association  formed  for  the  purpose  of  encouraging  aud  regulating  tiie  erec- 
tion of  buildings  hy  its  memben,  may  be  incorporated  under  the  pro- 
Tisiona  of  chapter  328  of  the  Laws  of  1877,  "Ac  act  to  provide  for  the 
incorporation  of  exchangee  or  boards  of  trade." 

Attokmey-Genekai.'s  Officp:,  |_ 

Albany,  Decemher  22.  1892.  ' 
Hon.  Frank  Rice,  Seoretary  of  State: 

Dear  Sir. — I  am  in  receipt  of  your  communication  of  the  four- 
teenth instant  relating  to  the  certificate  of  incoriroration  of  the 
Building  Traces  Club  of  the  city  of  New  York,  drawn  under 
chapter  267,  Laws  of  1875,  in  which  the  objects  stated  are  to 
foster  and  encourage  among  the  members  a  friendly  and  fraternal 
intercourse,  and,  to  establish  and  maintain,  as  far  as  practicable 
and  for  their  mutual  benefit,  uniformity  of  action  between  those 
interested  in  the  construction  and  erection  of  buildings,  and  to 
reconcile  and  redress  grievances  between  thera ;  and  you  ask ; 
"Are  the  objects  embraced  in  the  second  paragraph  such  as  are 
authorized  under  said  act  of  1875,  in  view  of  the  provisions  of 
chapter  228,  Laws  of  1877?" 

In  reply  permit  me  to  say  that,  in  my  opinion,  corporations 
organized  for  the  purpose  mentioned  in  the  second  jmragraph 
should  organize  under  chapter  228,  Laws  of  1877. 
Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney-  Oeneral-. 
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Vo  operatiw.  iii»urnnce  companies  —  ^ect  of  reincorporiitioti  of. 
Co-op«rative  life  and  casualty  insursnc^  rompanieB  organized  undi'r  chapter 
J76  of  the  Laws  of  1885,  are  not  deprived  of  the  exemptions  from  taxation, 
etc. ,  provided  tor  by  that  act,  by  reincorporating  under  chapter  690  of  the 
Laws  of  1893. 

AttorneY'Genkhai.'s  Office,  i 

Albany,  i>ecem&p'/'  22,  1892.  ( 

Hon.  James  F.  Pierce,  Superintendent  of  fneurtmce  : 

Dear  Sir.^ —  I  am  in  receipt  of  your  connnunication  relating  to 
the  construction  of  chapter  175,  Laws  of  1383.  and  article  6  of 
chapter  690,  Laws  of  1893. 

In  reply,  permit  me  to  say :  A  corporation  formed  under  chap- 
ter 175,  Laws  of  18S3.  engaged  in  the  life  or  casualty  insurance 
business  on  the  co-operative  or  assessment  plan,  under  the  pro- 
visions of  chapter  353,  Laws  1884,  section  1,  are  exempted  from 
assessment  and  taxation  on  all  money  benefits,  charity  relief  or 
aid,  received  or  collected,  or  derived  from  admission  fees,  dues  and 
assessments,  or  any  interest  or  otlier  accretions  thereon,  and 
which  are  to  be  used  for  the  payment  of  assessments,  death  losses 
or  for  benelits  to  disabled  members. 

Section  213  of  the  Insurance  Law  exempts  the  moneys  above 
referred  to  from  execution  and  from  seizure  under  any  legal  or 
equitable  process  to  pay  any  debt  or  liability  of  a  member  or  widow 
of  a  deceased  member  of  suoh  corporations. 

Subdivision  9,  section  4.  title  1,  chapter  13,  part  1,  Revised 
Statutes  (8th  ed.,  p.  1083),  provides  that  "all  property  shaU  be 
exempt  from  taxation  that  is  exempted  by  law  from  execution," 

I  think  the  corporation  referred   to  in  your  communication 
would  not  lose  the  benelit  of  the  exemptions  specitied  in  the  act 
of  1884  if  reincorporated  under  the  act  of  1892. 
Very  truly  yonrs. 

S.  W.  ROSEN  DALE, 

A  ttomey-  Oenerai. 
54 
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fbreign  co-operative  ingieranee eoriijiufiii'«  —  Form  and  modlfiiMit.ion  of 
propoeeil  rontrucl. 

A  foreign  co-operatiTe  insurarLce  compajij-  may  be  admitted  to  do  business  in 
this  State  on  adopting  a  form  of  contract  authorized  by  the  lawa  of  this 
9tat«.  Such  contract  must  bind  tlie  insured  to  pay  ail  aaaeasmenlB  neces- 
sary to  enable  the  company  to  fulfill  ite  olili^tions. 

Attornkv-Gkneeal'b  Office,  \ 

Albany,  Decmnher  23,  1S92.  ( 

Hon.  Jameh  F.  PiEKCE,  Superintendent  of  Insuriifnce: 

Dear  Sir. —  I  am  in  receipt  of  your  cominuiiication  inclosing  a 
oomTDunication  addressed  to  your  <iepartment  by  A.  C.  Miller, 
secretary  of  the  Masooic  Mutual  A  ocident  Association  of  America, 
of  this  date,  in  which  it  is  projiosed  by  said  company  to  modify 
the  certiHcate  now  in  use  by  it  so  that  the  proviso  contained  in 
the  last  paragraph  or  part  of  section  1.5,  Xo.  187,  Public  Acts 
of  the  State  of  Michigan,  under  which  it  was  organized,  will  be 
eliminated  from  the  contract  made  between  the  company  and  its 
members  and  from  the  certificate  hereafter  used  by  said  company 
and  delivered  to  its  members ;  and  j'ou  ask  whether,  in  my 
opinion,  said  certificate  so  amended  would  conform  to  the  require- 
ments of  the  Insurance  Law  of  this  State, 

In  reply  permit  me  to  say  that,  in  ray  opinion,  if  said  proviso 
is  so  eliminated  and  the  same  shall  form  no  part  of  the  agreement 
made  between  the  company  and  its  membere,  and  in  addition 
thereto  the  said  certificates  shall  provide  as  one  of  the  conditions 
of  insurance  that  the  insured  shall  pay  all  assessments  that  may 
be  reqtiired  to  enable  the  corporation  to  fulfill  its  obligations,  the 
policies  of  this  company  would  then  substantially  conform  to  the 
retjuirements  of  the  Insurance  Law  of  this  State. 

The  explanation  made  to  me  by   Mr.  Miller  has  removed   the 
objections   to   which   I  referrerl   in   the   former  opinion  to  your 
department  relating  to  the  affairs  of  this  company. 
Very  truly  youra. 

8.  W.  ROSEN  DALE, 

A  ttorn  ey-General. 
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Co-iif^rativr 
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>i  if«  —  Paiil-up    iioUri.es  —  Prevtwni^ 
umber  and  amoimt. 

Co-operative  insuriuioe  cumpaniee  are  nut  mitliorized  to  issue  paid-up  policies, 
not  to  limit  tht  premiuma  on  policies  to  a  certain  number  in  a  certaiil  tune 
and  to  a  fixed  amount. 

Arrf)KNKy-GKNt;E4r.'8  Office,  i 

Albany,  Deeemf/er  23,  1892,  f 

Hon.  Jaiiek  F.  Peekije,  Superintendent  qf  Ineuronce:, 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of 
yours  of  the  twentieth  instant  inclosing  two  blank  forms  of  certifi- 
cates (A  and  B)  of  membership  in  the  "  Industrial  Benefit  Asso- 
ciation of  Syracuse,  New  Yorlv,"  with  blank  applications  for 
membership  in  each  of  said  classes. 

From  the  facts  stated  in  your  letter  and  the  documents 
Bobmitted  therewith  it  appears  that  the  Industrial  Benefit  Asso- 
ciation of  Symciise  is  an  assessment  association  authorized  to 
transact  bushiesB  under  chapter  175,  Laws  of  1863,  and  has  a  mem- 
bership of  two  classes,  described  in  the  policies  as  class  A  and  class 
B ;  that  the  membership  of  these  two  classes  is  entirely  distinct, 
and  the  members  of  one  class  are  not  liable  for  assessment  for 
deaths  occurring  in  the  other  class.  The  certificate  in  class  A 
,  contains  on  its  margin,  under  "conditions,"  a  provision  for  a 
paid-up  policy  which  can  be  obtained  after  the  expiration  of  six 
years  for  the  fuU  amount  of  premiums  which  have  actually  been 
paid  to  the  association.  This  j>artieular  cei'tiflcate  and  application 
does  not  appear  to  contain  any  waivers  of  the  Insurance  Law  of 
1892,  while  in  application  and  certiiicate  of  membership  in  class 
B,  on  the  margin  of  said  apphcation  and  in  the  conditions  printed 
upon  the  certificate  appears  the  following:  "  In  consideration  of 
iny  not  being  assessed  or  required  to  pay  a  greater  amount 
annually  to  the  Industrial  Benefit  Association  than  six  regular 
bi-monthly  payments  upon  the  amount  of  insurance  herein 
applied  for  or  accepted  by  said  association,  as  provided  in  the 
table  of  rates  now  in  use  by  the  association,  I  do  hereby  waive  all 
n^  rights  to  the  provisions  of  sections  2U5  and  21u  of  chapter  38 
of  the  Laws  of  1892." 
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In  my  opinion  the  Industrial  Benefit  Association  is  not 
writing  contracts  of  insurance  in  accordance  with  the  provisions 
of  article  6  of  the  Insurance  Law. 

Very  truly  yours. 

S.  W.  KOSENDALE, 

A  ttomey-  Generol. 


y  lines  of  counties  —  Location  by  land  owners. 
The  attempted  location  of  a  county  line  by  the  owners  of  the  land  tlirough  or 
on  the  side  of  which  said  line  is  auppoeed  to  run  ia  not  conclusive. 

Attoeney-Geneeal's  Offick,  j 

A.I.B&.VY,  December 'iZ,  1892.  \ 
Hon.  ifABTiN  ScHBNoK,  State  Engineer  a/nd  Surveyor  .■ 

Dear  Sir, — I  am  in  receipt  of  your  fstvor  of  the  twenty-second 
instant,  iaclosing  briefs  submitted  in  the  matter  of  the  boundary 
line  between  the  counties  of  Erie  and  Genesee,  and  requesting  my 
advice  on  such  legal  questions  as  are  raised  thereunder. 

On  examination  of  the  briefs,  the  only  legal  question  which 
seems  to  be  disputed  is  in  regard  to  whether  the  actual  location 
of  the  boundary  line  is  conclusive. 

It  appears  from  the  undisputed  evidence  that  in  the  year  1799 
the  Holland  Land  Company,  being  the  owner  of  large  tracts  of  land 
in  the  western  part  of  the  State,  caused  the  same  to  be  surveyed  and 
dividi^d  iiito  townships.  The  ranges  of  the  townships,  extending 
from  north  to  south,  were  divided  from  each  other  by  meridian 
lines.  These  meridian  lines  are  described  in  their  field  notes 
now  on  file  in  the  Secretary  of  State's  office. 

By  the  act  of  1808,  under  which  the  county  of  Niagara  was 
sepiirated  from  the  county  of  Genesee,  the  division  line  between 
these  two  counties  was  stated  to  be  "  the  meridian  line  being  the 
division  line  between  the  fourth  and  fifth  ranges  of  townships  " 
of  the  Holland  Company's  purchase. 

So  much  of  the  county  of  Niagara  as  was  south  of  the  Tona- 
wandii  creek  was  subsequently  erected  into  the  county  of  Erie 
The  boundary  line  between  thecountyof  Genesee  and  the  county 
of  Erie,  therefore,  is  "the  meridian  line,  being  the  division  lint 
betwi.'pn  the  fourth  and  fifth  ranges  of  townships." 
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.  This  meridian  line,  however,  was  never  laid  out  in  its  entire 
length  by  the  Holland  Land  CoinpaTiy's  surveyors.  It  was 
extended  from  the  Pennsylvania  line  northerly  until  it  reached 
a  point  on  the  south  hounds  of  the  Tonawanda  Indian  Reserva- 
tion, at  which  point  its  course  wasended,  and  was  again  resumed 
on  the  north  bounds  of  the  said  reservation. 

At  the  time  of  the  passage,  therefore,  of  the  statute  of  1808, 
I  creating  the  county  of  Niagara,  from  which  the  county  of  Erie 
b  has  since  been  erected,  the  boundary  line  was  not  located  between 
Lthe  points  on  the  south  and  north  boundaries  of  the  Tonawanda 
I  Indian  Reservation. 

Snbsoquently,  about  lySO,  the  Ogdeu  Land  Company  succeeded  ' 
io  the  title  of  the  southerly  portion  of  the  Tonawanda  Indian 
J^Mervation,  an(i   proceeded  to  lay  out  the  lands  so  acquired  by 
■'^em  into  lots.     One  of  the  division  lines  between  the  ranges  of 
■lots  was  started  from  the  termination,  on  the  south  boundary  of 
Fthe  Tonawanda.  Indian  Reservation,  of  the  line  between  the  fourth 
fand    fifth  ranges  of  townships  of  tlie  Holland  Patent,  and  con- 
tinued northerly.     This  line  was  extended  to  the  north  line  of 
I  the   Tonawanda   Indian   Reservation,  where  it  terminated  at  a 
loint  some  distance  easterly  of  the  point  where  the  range  line 
stween  the   Holland  townships  again  started  on  its  northerly 

This  line,  so  laid  out  by  the  Ogdeu  Land  Company,  is  claimed 
.  by  the  county  of  Erie  to  be  the  proper  county  line,  for  the  reason 
.that  it  was  at  that  time  located  as  such  by  the  said  Ogden  Land 
[  Company,  and  has  since  been  acquiesced  in  by  the  land  owners 
■■who  have  succeeded  to  the  title  of  said  land  company,  east  and 
[w^t  of  said  line. 

I  am  of  the  opinion  that  the  location  of  the  range  line  by  the 
iHolland  Land  Company,  so  far  as  it  was  made  by  said  company 
r^prior  to  the  year  181)8,  is  the  proper  boundary  line  between  the 
V  counties,  and  was  intended  and  stccepted  as  such  by  the  I^egisia^ 
l,^iire  "when  they  enacted  the  statute  creating  the  county  of 
Kiagara.  But  as  to  the  location  and  existence  of  the  boundary 
e  across  the  Tonawanda  Reservation,  as  it  originally  existed, 
^here  appears  to  have  been  no  legal  determination  or  location 
lithereof  up  to  the  present  tinif. 
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Tr^  rf/n%eatifM  of  tb«  eoasty  «>f  Erie,  that  the  Uxracioa  of  this 
cfjantv  Ln«  l^  the  Ogdeo  Land  CoapaiiT  Asd  its  successors  in 
thU-  ji  'iirdtlfMre.  feetM  to  be  Dot  fretl  taken.  The  Ogden  Land 
t:'itn\a.r./  WM  not  antiMHized,  neither  wer»  iu  successors  in 
int^f^:  antV^nzed,  to  locate  the  coantr  Uoe. 

7  i>? '.a-f^m  cherf  by  the  counsel  for  Erie  coanlj,  holding  that 
tlM»  *niial  location  of  aboandarr  line  iacoDclasive  after  a  t^rtain 
timf.  nU'f*  tmly  to  the  titles  of  adjaceot  land  uwnere.  and  was 
fMind«<l  'Tilbftr  apon  the  theory'  that  such  land  owners  have 
distinctly  fixed  that  which  was  Docertain,  and  ure.  therefore, 
artJipjwd  imm  qaestioning  it  in  the  fatnre,  or  bv  long  adverse 
poiHCMioii,  the  title  of  the  respective  owners -has  become  fixed 
and  d^ti-nninccJ, 

NpitliiT  of  the«e  principles  wonld  apfdv  a&  between  counties. 
Tb«n!  H  ii'j  (juestion  of  title  involved.  It  is  merelj  a  (jQestion  of 
the  conliiiPM  of  the  political  dinsions  of  the  St^te.  made  for 
govern  I  iK-ntal  purposes-  Such  political  divisions  can  be  created 
only  by  ttie  sovereign  power  it«elf ;  and  the  only  question,  in  my 
opinion,  which  is  here  involved,  is  to  determine  the  location  of 
the  inf'ri'lian  line  between  the  fourth  and  fifth  ranges  of  the 
townsliipH  (if  the  Holland  Patent,  talcing  the  line  as  it  was 
actually  louated  at  the  time  of  the  enactment  of  the  statute 
rliviiiiiit;  llm  counties  so  far  as  it  was  so  locatetl,  and  where  it  has 
not  Ijirti  4o  located  to  attempt  now  to  locate  it  properly. 
Yours  very  truly, 

S.  "W.  ROSESDALE, 

A  ttom  ey-  Oen.eral . 

llankinfi  corporntionn —  Business  Corponitioiix  Lmr. 
Oiirii'iriiliiiiiH  liavinR  banking  powers  can  not  be  organiKcii  under  the  "Bnainess 

Attokney-Gkhebal's  Office,  i 

Albany,  Decpmher  23,  18i)2.  I 
\VlIl.n^l  II.  SuKPARD,  Esq.,  10  Wall  Street,  Kew  Toi-k.oiiy : 

I  irjii' Sir, — In  answer  to  your  communication  of  the  twent; 
Ni'.'oiiil  iioUiiit,  relating  to  the  objectionable  features  contained  f 
tilt'  .■I'llilicate  of  incorporation  of  the  Manhattan  Securit, 
('..m|niin  ,  submitted  to  this  department  by  the   Superintender 
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of  Insurance,  permit  me  to  call  your  attention  to  section  1  of 
the  Businesa  Corporations  Law  (chapter  fiWl,  Laws  1IS92)  which 
prohibits  the  formation  of  corporations  under  that  law  for  the 
pur|>08e  of  carrying  on  any  businesa  which  might  be  carried  on 
by  a  corporation  formed  under  any  other  law  of  the  State,  author- 
izing the  formation  of  corporations  for  the  purpose  of  carrying 
on  such  business. 

The  business  of  negotiating  loans  (subdivision  4),  the  trans- 
action of  all  business  incident  thereto  {subdivision  6),  in  your 
first  certificate,  and  as  contained  in  the  fourth  and  fifth  sub- 
divisions of  the  second  certificate,  can  be  carried  on  under  the 
State  Banking  Law,  and  cannot  be  carried  on  mider  the  general 
Business  Corporation  Law. 

Section  19  of  the  General  Corporation  Law  provides  :  "  No  cor- 
porations except  such  as^are  subject  to  the  banking  laws,  shaU, 
by  any  implication  or  construction,  be  deemed  to  possesa  the 
power  of  carrying  on  the  business  of  discounting  bills, 
notes,"  etc. 

Because  of  the  above,  in  my  judgment,  the  certificates  referred 
to  are  objectionable. 

A'ery  truly  yours. 

S.  W.  ROSENDALE, 

A  tUirney-General. 

Fhreigit  i^orpntatioim —  What  britiiieiK  iliei/  mny  trtin^mt  within  thii 
Slate 

A  foreign  corporation  authonyed  by  the  lamt  of  the  btate  of  ita  treation  to 
transai  t  vanoiu  kindi>  of  buniness  the  transaction  of  which  in  (ombi 
nation  la  not  allowed  to  atorporation  orgamztni  under  the  Laws  of  this 
State  maj  transact  Iiere  a  single  branch  of  itH  hiuinesH  or  such  branihea 
of  ita  buBinBBs  aa  maj  be  transacted  m  combination  by  a  corporation 
formed  under  the  la«s  of  Ntw  \ork 

Attokney-Geneeal's  Office,  1 

Albany,  Decernber  27,  1892.  f 
'Ion.  Thomas  E.  Bicnedht,  Deputy  Secretary  of  State: 

Dear  Sir. — I  am  in  receipt  of  your  communication  inclos- 
ing the  papers  submitted  to  you  by  Wells,  Fargo  &  Co.,  a 
foreign  corporation,  and  asking  my  opinion  whether  the  Secretary 
of  State  would  be  justified  in  issuing  certificate  of  authority  to 
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said  corporation,  pursuant  to  the  provisions  of  section  15  of  chap- 
ter *  87  Laws  of  1892  {General  Corporation  Law). 

At  the  request  of  the  corporation  I  have  heard  its  counsel  and 
exanuned  the  brief  submitted.  The  corporation  was  organized 
under  the  laws  of  the  State  of  Colorado.  It  presents  a  sworn 
copy  of  its  certificate  of  incorporation,  and  a  statement  and 
designation  pursuant  to  the  provisions  of  section  Iti  of  the  Gen- 
eral (  orporation  Law  above  referred  to,  which  it  asks  to  have 
filed  and  that  there  be  issued  to  it  a  certificate  of  authority  to  do 
express  "  business  in  this  State. 

The  provisions  referred  to  are  new.  The  doubt  suggested  is 
whether  this  foreign  corporation,  being  authorized  to  do  several 
kinds  of  business  in  another  State,  which  in  combination  would 
not  he  permitted  here,  may,  under  the  statute  referred  to,  select 
one  of  these  (the  '■  express  "  business)  and  receive  authority  to 
conduct  it  here. 

The  certificate  authorized  to  he  given  by  the  Secretary  of  State 
is  that  it  has  complied  with  all  the  requirements  of  law,  to 
authorize  it  to  do  business  in  this  State,  and  that  the  business  of 
the  corporation  to  be  carried  on  in  this  State  is  such  as  may  be 
lawfully  carried  on  by  a  corporation  incorporated  under  the  laws 
of  this  State  for  such  or  similar  purposes,  or  if  more  than  one 
kind  of  business,  by  two  or  more  corporations  so  incorporated 
for  such  kinds  of  business,  respectively."  (Sec.  15,  chap.  (187, 
Laws  of  1892.) 

The  purpose  of  the  statute  apparently  was,  among  other  things, 
to  obtain  some  authentic  list  of  foreign  corporations,  their  prin- 
cipal places  of  business,  and  the  designation  by  each  corporation 
of  some  persons  on  whom  process  might  be  served  within  the 
State  The  great  number  of  foreign  corporations  doing  business 
m  this  State  renders  the  provisions  of  the  statute  desirable. 

The  certificate  required  to  be  issued  by  the  Secretary  of  State 
IS  to  the  efEect  that  "the  business  of  the  corporation  is  such  g" 
may  be  lawfully  carried  by  a  corporation  incorporated  under  thi 
laws  of  this  State  for  this  or  similar  business."     (Sec.  15,  supra., 

Notwithstanding  that  it  may  be  incorporated  for  additiona 
purposes  in  another  jurisdiction,  the  provisions  of  section  Hi  ol 
the  act  referred  to  are  that  the  proof  tobefiledftaiituiununt  loar 
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application  for  a  certificate  of  authority)  by  the  foreign  corpora- 
tion shall  particularly  set' forth  "the  business  or  objects  of  the 
corporation  which  it  is  engaged  in  carrying  on,  or  which  it  pro- 
poses to  carry  on  within  the  State."     *    *    * 

This  would  seem  to  imply  that  it  may  carry  on  only  a  portion 
or  only  some  branches  of  its  business  within  this  State  —  else  its 
articles  of  incorjM>ration  might  sufficiently  set  forth  all  necessary 
information  aa  to  its  business  or  objects. 

Of  course  it  is  assumed  that  no  certificate  will  be  issued  which 
may  authorize  foreign  corporations  to  carry  on  any  business 
alone  or  in  combination  not  permitted  to  domestic  corporations. 

The  provisions  of  the  statutes  should  be  viewed  in  a  liberal 
light,  and  in  a  spirit  of  invitation  rather  than  repulsion. 

The  j)oLicy  of  our  State  should  be  shaped  to  attract  and-invite 
the  investment  of  capital  rather  than  to  repel  it,  and  to  admit 
lawful  and  properly  oi^nized  corporations  with  their  capital  and 
enterprise. 

Aa  was  well  said  in  a  recent  ease  by  the  Court  of  Appeals : 

"  If  we  find  any  direct  enactment  upon  the  subject,  it  is  our 
duty  to  obey  it,  and  in  its  absence  we  must  determine  the  question 
with  reference  to  our  general  legislation,  and  to  the  circumstances 
which  surround  us  as  a  great  and  growing  commercial  community, 
having  need  of  and  employing  large  amounts  of  combined  capital 
and  fur  whose  prosperity  and  growth  it  is  of  the  utmost  import- 
ance that  such  capital  should  have  the  greatest  facilities  extended 
to  it  for  useful  employment,  with  reasonable  and  proper  personal 
exemptions  from  liability." 

"  We  can  find  no  reason  for  a  domestic  policy  that  should  exclude 
from  recognition  by  our  courts  foreign  corporations  generally.  It 
may  be  safely  said  there  can  be  no  such  domestic  policy  at  the 
present  day  in  a  civilized  State.     *     *     * 

"  Foreign  corporations  are  not  properly  to  be  regartled  with  sus- 
icion,  nor  should  unnecessary  restraints  be  imposed  upon  their 

ling  business  in  our  midst.  They  carry  no  black  flag,  and  the 
_  olicy  of  all  civilized  nations  is  to  grant  them  recognition  in  their 
■iurts."     {Demarest    v.    Flack,    128   N.    Y.,   205."j^Opinion  per 

eckham,  J.) 
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The  Wells,  Fargo  &  Co.  has  for  years  carried  on  and  id' 
now  actively  engaged  in  carrying  on  the  express  business  in  this*! 
State.  It  has  made  reports  to  the  Comptroller,  pays  taxes  miderl 
the  corporation  tax  act,  and  employs  a  large  amount  of  capital  J 
here. 
In  my  opinion  the  certificate  should  bs'issued. 
Very  respectfully  yours. 

S.  W.  ROSENDALE, 

Attorney-General. 


County  cterJc  of  New  York — Nbtai-ial  fees. 
Ite  county  clerk  of  New  York  wa«  not  entitled  to  dedUL't  anj  sum  from  the  'J 
notarial  fees  collected  by  him  beyond  $1,600  allow©.!  farealaryof  t 
notarial  clerk,  prior  to  the  enactment  of  the  "  Executive  Law." 


s  O1.-FICE,  1 

mher  27,  1892.  J 


Attoene  y-Genera  I.' 
Albany,  Decii 
To  the  Oovemor  : 

In  reply  to  your  communication' of  the  twenty-second  inatant^  J 
requesting  my  opinion  as  to  the  right  of  the  county  clerk  of  th&l 
city  and  county  of  New  York  to  retain,  from  moneys  collected.! 
from  notaries  public,  the  sum  of  fifty  cents  for  each  notary  qnal  ' 
ifying,  and  the  further  sum  of  $1,500  annually  as  compensation 
of  a  notarial  clerk,  I  beg  leave  to  state  : 

By  chapter  230  of ,  the  Laws  of  18S6,  the  lA=:gialature  provided  ^ 
that  at  the  time  of  subscribing  or  filing  the   oatli  of  office  of  a  j 
notary  public,  the  county  clerk  of  each  county  should  collect  ] 
from  each  person  appointed  notary  public  certain   fees.     In  the  f 
county  of  New  York  the  fee  was  the  sum  of  ten  dollars  for  e 
notary  public  appointed,  and  for  each  notary  puljlic  appointed 
for  any  other  county  in  the  State  except  the  county  of  Kings, 
\Yho  shall  file  his  notarial  certificate  in  the  county  clerk's  office 
of  New  York  county,  the  sura  of  seven  dollars  and  fifty  cents. 

Section  2  of  said  act  required  the  county  clerk  of  every  countvi  - 
on  or  before   the  first   day  of  June  in  each  year,  to  pay  to  U? 
State  Treasurer  all  fees  collected  under  and  by  virtue  of  the  w 
act,  except  as  provided  by  section  3  of  that  act. 

Section   3  of    the  act  permitted   the   county  clerk  of   evM, 
county  who  was  not  a  salaried  officer,  to  retain  J'l'oni  the  amoun 
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so  col]ecte<l  the  sum  of  fifty  cents  for  each  notary  piiblic  who 
shall  duly  qualify,  and  in  counties  where  the  office  of  comity 
clerk  is  a  salaried  officer,  a  like  sum  should  be  retained  for  like 
services,  which  should  be  paid  by  the  county  clerk  to  the  officer 
to  whom  it  is  provided  that  fees  of  connty  clerks  shall  be  paid  in 
such  counties. 

Section  1  of  chapter  230,  of  the  Laws  of  18S6  was  amended  by 
chapter  559  of  the  laws  of  the  same  year,  but  does  not  affect  the 
question  here  under  consideration. 

Chapter  51(1,  Laws  1387,  amended  section  3  of  chapter  230, 
Laws  of  1886.  It  will  be  borne  in  mind  that  under  section  2  of 
chapter  23(',  I^ws  of  1886,  the  county  clerk  was  required,  on  or 
before  the  tirst  day  of  June,  to  pay  over  to  the  State  Treasurer 
all  fees  collected  under  and  by  virtue  of  the  act,  except  as  pro- 
vided by  section  3. 

Section  3,  as  amended  by  chapter  516,  Laws  of  1887,  permitted 
the  county  clerk  of  every  county,  except  where  he  is  a  salaried 
officer,  to  retain  the  sum  of  fifty  cents  for  each  notary  public 
who  shall  duly  qualify.  Thus  far  the  act  of  1886  was  not  inter- 
fered with. 

The  amendment  of  18S7  provided  that  in  counties  where  the 
office  of  county  clerk  is  a  salaried  office,  except  in  couniiea 
having  over  150,000  inhabitants,  a  like  sura  shall  be  retained  for 
like  services,  which  sum  shall  be  paid  by  the  county  clerk  to  the 
officer  to  whom  it  is  provided  that  the  fees  of  the  county  clerk 
shall  be  paid. 

In  counties  having  over  150,000  inhabitants  where  the  office  of 
county  clerk  is  a  salaried  office,  the  county  clerk  was  empowered 
to  appoint  an  officer,  to  be  known  as  the  notarial  clerk,  to  dis- 
charge such  duties  as  were  connected  with  the  notarial  depart- 
ment of  the  county  clerk's  office  and  such  other  duties  as  the 
county  clerk  may  designate,  at  an  annual  salary  of  $1,500,  to  be 
leducted  by  the  county  clerk  out  of  the  moneys  to  be  paid  over 
to  the  State  Treasurer. 

It  will  thus  be  seen  that  the  fee  of  fifty  cents  is  permitted  in 
the  following  cases : 

First.  By  the  county  clerk  of  every  county  who  is  not  a 
Varied  officer. 
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iKjv  ■  ■  Second.  Where  the  county  clerk  is  a  salaried  officer,  in  counties 

3^^',  having  a  population  of  less  than  150,000  inhabitants,  a  like  sum 

fj,''''  shall  be  retained,  to  be  paid  by  the  county  clerk  to  the  officer  to 

whom  fees  of  the  comity  clerk  shall  be  paid. 

Third.  In   counties   having  over   150,000   inhabitants,   which 
embraces  the  county  of  New  York,  the  county  clerk  was  to  be 
u--^  allowed  a  notarial  clerk  at  an  annual  salary  of  |1,500,  which  was 

fy  to  be  deducted  from  the  moneys  directed  to  be  paid  over  to  the 

'  State  Treasurer. 

'■  ;  -  The  statute  does  not  authorize,  therefore,  the  comity  clerk  of 

■,j    '  the  city  and  county  of  New  York  to  retain  any  fees  collected  by 

'     him  from  notaries  public,  except  the  sum  of  $1,500  per  annum. 

•■■■  The  balance  of  all  fees  collected  by  him  is  to  be  paid  as  directed 

by  section  2  of  the  act  to  the  State  Treasurer  of  the  State. 

'<  *  On  October  25,  1892,  in  reply  to  a  letter  addressed  to  me  by 

;  Col.  T.  S.  Williams,  your  private  secretary,  I  expressed  an  opinion 

^'  as  to  the  right  of  a  county  clerk,  since  October  1,  1892,  the  date 

when  the  Executive  Law  took  effect,  to  retain  snch  fee.     As  this 

opinion  refers  to  the  rights  of  county  clerks  prior  to  that  date, 

the  former  opinion  may  be  referred  to  in  connection  with  the 

question  presented. 

Very  truly  yours. 

S.  W.  EOSENDALE, 

A  Uomey-  General . 

Marriages  —  Age  of  consent. 
The  age  of  consent  requisite  for  contracting  marriagee  in  New  York  ia  18  in 
case  of  males,  and  l&in  case  of  females. 

Attokney-Gehebal's  Officb,  1 

Albany,  December  28,  1892.  ( 
A.  P.  Ferouson,  Esq.,  Patteraonville,  JV.  T'.  : 

Dear  Sir. —  I  am  in  receipt  of  your  favor  of  the  twenty-fourth 
instant.  In  reply  thereto  I  beg  to  call  your  attention  to  chapter 
24,  Laws  of  1887,  which  provides  that  the  legal  age  for  conti-act^ 
ing  marriages  in  this  State  shall  be  18  years  in  the  case  of  males 
and  16  years  in  the  case  of  females. 

Very  truly  yours. 

S.  W.  EOSENDALE, 

Attorney- General. 
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Jdiots,  custody  of,  by  private  corporations. 
PriTate  corporations  are  not  sutborized  to  care  for  idiots  without  a  licenae 
from  the  State  CommiBsion  in  Lunacy, 

Attoknev-Gkneral's  Office,  i 

Albany,  Dsc&rrA&r  30,  1892.  [ 

BEFOEE  THE  ATTORNEY-GENERAL. 

In  the  Mattkb  of  thr  Bkonswick  Home. 

Application  liaving  been  made  to  this  department  by  the  State 
Commission  in  Lunaoy  in  tl\e  above  matter  to  institute  proceed- 
ings in  behalf  of  the  jteople  against  the  Brunswick  Home,  a 
domestic  corporation,  to  restrain  it  from  carrying  on  the  business 
of  caring  for  idiotic,  feeble-minded  and  epileptic  persons,  upon  the 
ground  that  the  said  corporation  had  no  license  or  legal  right  to 
engage  in  said  business,  a  hearing  was  granted  to  all  persons 
interested  in  the  premises,  and  the  following  are  some  of  the  facts 
presented  on  said  hearing : 

The  Brunswick  Home  was  incorporated  under  chapter  611  of 
the  Laws  of  1875,  known  as  the  Business  Coiporations  Act,  March 
3,  1887,  having  its  principal  place  of  business  at  the  village  of 
AmityviUe,  Suffolk  county,  Long  Island,  N.  Y.,  and  having  a 
board  of  trustees,  and  a  capital  stock  of  $5U,000,  divided  into 
shares  of  $100  each.  The  object  and  nature  of  the  business  to  be 
carrietl  on  is  stated  in  the  certificate  of  incorporation  to  be  "  for 
the  purpose  of  treating  and  taking  care  of  idiotic,  epileptic, 
paralytic  and  feeble-minded  children  and  other  persons  afflicted 
with  ailments  or  disorders  of  the  body  or  mind,  for  compensa^ 
tion."  It  was  conceded  on  the  hearing  that  there  are  under  the 
care  and  charge  of  this  company,  in  the  Brunswick  Home,  a  large 
number  of  idiots,  epileptics,  paralytics  and  feeble-minded  persons; 
that  this  corporation  has  no  other  license  or  right  to  carry  on  the 
business  specified  than  that  given  in  the  charter. 

The  representatives  of  the  Brunswick  Home  claim  that  the 
business  can  be  legally  carried  on  without  a  license;  the  Com- 
mission in  Lunacy  claim  it  can  not.     This  is  the  main  question. 

By  the  company  it  is  claimed  that,  if  the  commission  has  the 
legal  right  to  exact  a  license,  it  substantially  has  the  right  to 
control  the  institution.     By  the  commissioners  it  is  claimed  that 
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they  do  not  desire  to  appoint  the  superintendents,  but  claim  the 
right  to  pass  upon  the  qualifications  of  such  bb  are  appointed. 

It  does  not  appear  that  any  of  the  inmates  have  been  adjudged 
insane  by  any  person  in  authority.  There  are  about  100 
inmates  sent  to  this  institution  by  their  friends,  who  are  able 
to  pay  for  their  care  and  support,  and  about  forty  who  are 
paupers  sent  from  different  poorhouses  in  the  State,  and  all  are 
subject  to  the  restraint,  control,  rules  and  regulations  of  the 
corporation. 

The  question  as  to  whether  a  person  is  one  of  the  class  men- 
tioned above  and  therefore  a  fit  inmate  of  the  institution  or  not 
(excepting  it  may  be  as  to  the  paupers)  is  determined  solely  by  his 
friends  and  by  the  parties  in  charge  of  the  institution,  Down 
to  about  one  year  ago  persons  properly  termed  insane  were  kept 
in  the  institution  at  the  request  of  their  friends,  but  since  that 
tune,  under  the  direction  of  the  Commission  in  Lunacy,  they  have 
been  removed  from  said  institution. 

It  is  not  denied  that  this  institution  is  conducted  as  a  business 
enterprise  for  gain ;  that  Mr.  Williams,  the  superintendent,  is  the 
largest  stockholder  and  that  the  stock  pays  from  twenty  to 
twenty-five  per  centum.  On  the  part  of  the  commission  it  is  said 
that  they  do  not  take  particular  exception  to  the  fact  that  the 
corporation  is  organized  and  nianaged  to  earn  dividendw,  but 
they  insist  that  they  have  the  right  to  know  whether  or  not 
these  inmates  are  kept  clean  and  have  suitable  appliances  and 
furniture  and  necessary  food  and  are  properly  cared  for. 

Upon  the  hearing  various  matters  were  referred  to  and  dis- 
cussed, but  I  don't  deem  it  necessary  to  refer  to  them  further. 
The  whole  controversy  upon  this  question  is  narrowed  down  to 
the  question :  Can  this  corporation  carry  on  the  business  stated  in 
their  charter,  viz.,  "  the  treating  and  taking  care  of  idiots,  epilep. 
tics,  paralytics  and  feeble-minded  children  and  other  persons 
affected  with  ailments  or  disorders  of  the  body  or  mind,  for  com- 
pensation," without  a  license  therefor  to  be  issued  by  the  Com- 
mission in  Lunacy,  which  is  the  only  license  provided  for  by  the 
laws  of  this  State  on  the  subject  under  consideration? 

Section  1  of  chapter  61,  Laws  of  18Y5,  under  which  the  Bruns- 
wick Home  was  incorporated,  provides ;  "  Corporations  may  be 
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organized  imiler  the  provisions  of  this  act  for  the  carrying  on  of 
any  lawful  busine^,  except  banking,  etc." 

At  the  time  of  the  organization  of  this  company,  section  377  of 
the  Penal  Ootle  provided,  and  now  provides :  "  Unlawful  con- 
finement of  idiots,  insane  persons,  etc. — A  person  who  confines  an 
idiot,  lunatic  or  insane  person,  in  any  manner  or  in  any  place  than 
as  authorized  by  law,  and  a  person  guilty  of  harsh,  cruel  or 
unkind  treatment  of,  or  any  neglect  of  duty  towards,  any  idiot, 
lunatic  or  insane  person,  whether  lawfully  or  unlawfully  confined, 
is  guilty  of  a  misdemeanor." 

Section  •W.'S  provides:  "Maintaining  private  insane  asylums. — 
A  person  who  conducts  or  maintains  a  private  insane  asylum  or 
institution  for  the  treatment  of  persons  of  unsound  mind,  without 
license  issued  and  granted  to  such  person  according  to  law,  is 
guilty  of  a  misdemeanor." 

In  my  opinion,  to  carry  on  the  business  stated  in  this  com^ 
pany's  charter  without  a  proper  license  would  be  a  direct  viola- 
tion of  these  two  sections  of  the  Penal  Code,  and  therefore 
unlawful. 

But  the  main  issue  discussed  upon  the  hearing  was  whether  or 
not  the  State  Commission  in  Lunacy  has  jurisdiction  or  control 
over  those  institutions,  public  or  private,  wherein  idiots  and 
epilepties  are  placed  and  cared  for. 

Chapter  273  of  the  Laws  of  1890  must  be  referred  to  for  the 
purpose  of  ascertaining  what  poWers  are  now  possessed  by  the 
State  Commission  in  Lunacy,  which  is  *'  An  act  to  amend,  revise 
and  consolidate  certain  acts  and  parts  of  acts  relating  to  the  State 
Commission  in  Lunacy  and  the  care  and  custody  of  the  insane 
and  management  of  asylums  for  their  treatment  and  safe- 
keeping, as  pi-ovided  in  chapter  446,  Laws  of  1874,  chapter  283, 
Laws  of  1889,  and  to  repeal  sections  9,  ""O  and  11  of  chapter  542, 
Laws  of  18fi,5,  and  chapter  713,  Laws  of  1871." 

Section  12  of  said  act  provides:  "No  person  or  association 
shall  establish  or  keep  an  institution  for  the  care,  custody  or 
treatment  of  the  insane  or  persons  of  ■unsound  mind,  for  compen- 
sation or  hire,  without  first  obtaining  a  license  therefor  from  the 
State  Commission  in  Lunacy,  provided  chat  this  section  shall  not 
apply  to  any  State  asylum  or  institution,  or  any  asylum  or  insti- 
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tation  established  or  conducted  by  any  county;  and  provided 
also  that  it  shall  not  apply  to  cases  where  an  insane  person  or 
person  of  unsound  mind  is  detained  or  treated  at  his  own  house, 
or  thiit  of  some  relative," 

It  is  made  the  duty  of  said  commissioners  to  examine  and 
determine  how  far  any  institution  licensed  by  them  is  conducted 
in  compliance  with  said  license;  and  under  section  17  the  com- 
missioners may  require  a  report  of  such  facts  and  information  as 
the  commissioners  deem  proper,  relating  to  the  insane,  idiotic 
and  epileptic  in  their  custody,  and  whoever  shall  neglect  to 
report  as  required  is  guilty  of  a  misdemeanor. 

Clearly,  by  the  above  provisions,  the  legislature  intended  to 
give  and,  in  my  opinion,  has  given,  to  the  State  Commission  in 
Lunacy  jurisdiction  for  the  purpose  specified  in  said  act  over  all 
persons  included  in  the  terms  "  lunatics,  persons  of  unsound  mind, 
-idiots  and  epileptics."  The  forms  of  mental  disease  are  varied, 
and  no  classification  is  universally  adopted. 

The  word  insanity  includes  within  its  meaning  "  unsoundness 
of  mind  in  the  developed  brain  or  mental  defect  fmm  arrested 
development  or  idiocy."    (Century  Dictionary.) 

H  is  evident  that  the  language  of  the  act,  relating  as  it  does  to 
"  insane  persons  and  persons  of  unsound  mind,"  is  broad  enough  and 
was  intended  to  include  all  persons  where  the  developed  brain  is 
diseased,  or  the  defect  arises  from  arrested  development  or  idiocy, 
including  as  matter  of  course  the  class  of  persons  received  by  the 
Brunswick  Home. 

On  the  argument  an  opinion  rendered  by  my  predecessor  was 
referred  to,  in  which  it  is  claimed  views  were  expressed  which, 
applied  here,  would  exempt  the  Brunswick  Home  from  the 
requirements  as  to  license,  (Opinion  of  Attorney-General  Tabor 
as  to  Syracuse  Asylum,  report  of  Attorney-General,  1890,  page  305.) 

The  question  then  presented  was  in  reference  to  a  State  institu- 
tion incorporated  and  established  by  act  of  the  Legislature,  the 
I\e\v  York  State  Asylum  for  Idiots  (chapter  503,  Laws  1851 
chapter  159,  Laws  1853;  chapter  163,  Laws  1855;  chapter  220, 
Laws  1862),  and  placed  under  the  control  and  management  of  a 
board  of  trustees  consisting  of  certain  State  officers  named,  am 
trustees  named  by  the  Governor,  with  power  to  establish  sue! 
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by-laws  as  they  deem  proper,  to  regulate  the  appointment  and 
duties  of  officers,  and  to  ordain  and  enforce  a  suitable  system  of 
rules  and  regulations  for  the  internal  government,  discipline 
and  management  of  the  asylum.  In  that  case,  it  was  very 
evident  that  the  legislation  referred  to  a  special  class  of  persons 
of  unsound  mind,  viz.,  those  called  idiots,  and  the  word  was  used 
to  distinguish  them  from  others  included  in  the  general  class  of 
persons  of  unsound  mind.  The  opinion  of  the  Attorney-General 
referred  to  is  not  applicable  here. 

While  the  treatment  of  various  kinds  of  insanity  is  very  varied, 
yet  every  species  of  mental  disorder  was  evidently  intended  to  be 
embraced  in  the  term  "  unsoundness  of  mind  "  used  by  the  Legis- 
lature in  the  act  under  consideration.  While  the  Legislature 
may,  in  certaio  provisions  of  the  statute,  use  the  words  insanity, 
lunacy  and  idiocy  in  a  restricted  sense,  when  referring  to  a 
particular  class  of  persons  of  unsound  mind,  yet,  when  legislating 
generally,  in  the  interest  of  all  those  who,  because  of  diseased 
minds  or  want  of  mental  capacity,  are  properly  the  subjects  of 
the  State's  protection  and  charity,  the  presumption  is  that  the 
meaning  intended  to  be  given  the  language  used  was  such  as 
would  embrace  all  classes  or  divisions  of  such  persons;  and  that, 
in  using  the  term  "  unsound  mind,"  they  used  it  in  its  broadest 
sense.  When  they  desired  to  provide  a  State  asylum  for  idiots 
at  Syracuse,  they  used  the  term  "  idiots,"  and  nowhere  connected 
with  the  term  the  words  "  unsound  mind ; "  and  when  providing 
for  the  care  of  lunatics  at  Utica  and  asylums  of  that  character, 
they  used  the  term  "  lunatic,"  and  did  not  use  the  term  "  unsound 
mind,"  So  when,  in  section  12  of  the  Law  of  1890,  they  say  "  no 
person  or  association  shall  establish  or  keep  an  institution  for  the 
care,  custody  and  treatment  of  the  insane  or  persons  of  unsound 
mind,  for  compensation  or  hire,  without  first  obtaining  a  license 
therefor  from  the  State  Commission  in  Lunacy,"  they  intended  to 
give  the  word  "insane"  a  broader  and  more  comprehensive 
meaning  than  would  be  given  to  it  if  it  were  confined  to  those 
disorders  that  impair  or  overcome  the  fully  developed  mind. 

In  the  more  modem  cases,  persons  rum  compos  mentis  are  held 
to  include  not  only  cases  of  idiocy  and  lunacy,  as  strictly  defined  at 
1  law,  but  all  cases  of  imbecihty,  where  the  subject  is 
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incapable  of  conducting  the  ordinary  affairs  of  life,  and  liable  to 
become  the  victim  of  his  own  weakness.  (Am.  and  Eng.  Ency, 
of  Law,  106,  107.) 

The  language  used  and  the  intention  apparent  from  the  entire 
scope  of  the  act  in  (question  renders  the  intention  of  the  Legisla- 
ture clear,  and  I  reiterate  the  \iews  expressed  in  my  letter  to  the 
State  Lunacy  Commission  of  November  3,  1893. 

It  is  expected  that  the  Brunswick  Home  will  at  once  comply 
with  the  requirements  of  the  statute  as  to  license,  or  be  subject 
to  the  provisions  of  the  law  as  suggested. 

S.  W.  KOSEKDALE, 

Attome)/-6e,ne,ral. 


Co-operative   insurance    companies — Certificate  of   incorporation - 

Acknowledgment  of. 
The  certificate  of  oi^^anization  of  co-operative  inaurance  companiira  must  b 
acknowledged  by  nine  or  more  incorporators. 

Attokney-Genekal'b  Office,  i 

Albany,  December  30,  1892.  ( 

Hon.     Jakes     F.     Pieece,    Buperiniendmii    of    the     In-e  itran  c 


1 


Dear  Sir. — I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  this  date,  inclosing  declaration  of  incor- 
poration of  the  Eeserve  Fund  Live  Stock  Insurance  Company,  of 
New  York,  requesting  this  department  to  attach  its  certificate  of 
approval  to  the  same,  if  found  in  accordance  with  the  law. 

In  reply  thereto  I  beg  leave  to  say  that  section  250  of  article  S, 
chapter  690,  Laws  of  1892,  provides :  "Nine  or  more  persons  may 
become  a  corporation  for  the  purpose  of  insuring  the  lives  of 
domestic  animals  upon  the  co-operative  or  assessment  plan  of 
insurance  by  making,  acknowledging  and  filing  in  the  ottice  o 
the  Superintendent  of  Insurance  a  declaration,  stating  the  inten 
tion,"  etc. 

I  find,  upon  examining  the  said  declaration,  that  it  has  onJ\ 
been  acknowledged  by  four  of  the  persons  named  as  incorpora 
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tors,  aiid  therefore  I  do  not  think  that  it  complies  with  the 
requirements  of  said  section  250,  and  I  can  not  attach  to  it  the 
required  certificate. 

Very  respectfully  yours. 

S.  W,  ROSENDALE, 

A  ttorney-  General. 


e  companies —  Change  of  name. 
The  change  of  name  of  an  imiurance  compaD^  can  be  effected  only  liy  aapecial 
act  of  the  LegisUture. 

Attoknet-Genekal's  Office,  | 

At3ANY,  Dec^mher  30,  1892.  I 

D.  Edhak  Anthost,  Esq.,  World  Building,  ^^w  York  city: 

Dear  Sir.  —  Aq  examination  of  the  question  as  to  the  rig^bt  to 
change  the  name  of  the  Hoosick  Falls  Rebef  Association  by 
amendment  of  the  charter,  made  after  your  visit  to  Albany,  has 
convinced  me  that  the  right  to  amend  the  charter  in  that  par- 
ticular is  very  doubtful,  and  that  the  Legislature  has  assumed  the 
sole  right  in  other  cases  to  so  amend  the  charter,  as  you  will 
observe  by  reference  to  chapter  164,  Laws  of  188i),  and  chapter 
44,  Laws  of  1891. 

In  view  of  this  legislative  expression  I  think  we  must  conclude 
that  the  only  way  to  amend  the  charter  so  as  to  change  the  name 
of  the  association  is  by  special  act  of  the  Legislature,  which  can 
be  procured  at  an  early  day. 

Pending  the  procurement  of  such  relief  from  the  Legislature  as 
I  stated  to  you,  I  see  no  reason  why  the  Insurance  Deparl^ment 
should  not  issue  a  certificate  to  the  effect  that  the  Hoosick  Falls 
Relief  Association  was  authorized  to  transact  business  in  this 
State,  and  further  stating  that  the  order  of  the  Supreme  Court, 
-  copy  of  which  should  be  annexed  to  the  certilicate,  is  on  file  in 
le  office  of  the  Superintendent  of  Insurance. 
Tours  very  truly. 

JNO.  "W.  HOGAN, 

Deputy  Attorney-Oeneral. 


m 
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National  Guard,  expense  of  maintaining  during  riot. 
The  expense  of  maintaining  the  National  Guard  in  service  during  a  riot  should 
be  paid  by  the  county  in  which  the  riot  occurred. 

Attoenet-Genekal'b  Office,  j 

Albany,  Deoemher  31,  1892.  ) 
Hon,  Frank  Campbell,  Comptroller : 
glj  Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of  your 

^  .  cotdmunicatioQ  of  the  sixteenth  instant,  by  whitih  it  appears  that 

't  ^  the  State  of  New  York  has  paid  the  espensee  of  the  National 

■^  Guard  during  the  recent    switchmen's  strike   at   Buffalo   upon 

^  vouchers  duly  authenticated. 

J  Such  payment  was  realized  by  temporary  loan  for  the  purpose, 

and  all  the  National  Guard  called  into  service  were  paid  excepting 
those  of  the  Sixty-fifth  and  Seventy-fourth  regiments,  of  Buffalo, 
which,  it  is  understood,  have  been  provided  for  by  the  county  of 
Erie;  and  you  ask  my  opinion  whether  Erie  county  is  under 
obligations  to  reimburse  the  State  therefor,  and  if  so,  in  what 
form  and  to  whom  the  claim  should  be  presented. 

In  reply  I  beg  to  say  that  in  my  opinion  the  county  of  Erie  is 
under  legal  obligations  to  reimburse  the  State  for  the  moneys  so 
paid,  and  that  an  itemized  statement  of  the  payments,  duly 
verified,  should  be  presented  to  the  board  of  supervisors  of  Erie 
county. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

Attorney-  General. 

Weekly  Payment  Act  ^^  Penalties  for  violation  of. 
Penalties  collected  for  violation  of  the["Weekly  Payment  Act"  should  he 
paid  to  the  State  Treasurer. 

Attoeney-Genebal'b  Office,  ) 

Albany,  December  31,  1892.  f 
Hon.  James  Connolly,  Factory  Injector. : 

Dear  Sir, —  I  have  the  honor  to  acknowledge  the  receipt 
your  communication  of  the  twenty-third  instant,  inclosing  a  let 
addressed  to  you  by  Mr.  John  Foley,  dated  December  13, 18 
and  your  reply  thereto,  dated  December  15,  1 S93,  and  also  tl 
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report  of  Messrs,  Foley  &  "Wing,  as  attorneys  for  plaintiffs  in 
seyeral  actions  commenced  by  the  people  under  chapter  38S, 
Laws  of  1890, 

It  appears  by  said  report  that,  in  the  settlement  of  one  of  said 
actions,  the  defendant  paid  the  sum  of  $75,  and  you  request  my 
opinion  as  to  wliat  disposition  should  be  made  of  the  same. 

In  reply  permit  me  to  say  that  the  said  sum  should  be  paid  to 
the  State  Treasurer. 

Very  truly  yours. 

S.  W.  ROSENDALE, 

A  tt^r-nfiy-  General. 


Rfformaiory  for  \eomen  — ■  Title  to  property  acquired —  Attorney- 
General. 

The  board  of  mftnagera  of  the  State  ref  orniatery  for  women  have  auUioritj 
to  purchaae  property  therefor,  and  it  ia  not  essentia!  that  the  title  to 
such  property  should  be  approved  by  the  Attorney-General. 

Attobnkt-G-eneral's  Office,  ) 

Ai-BANT,  December  31,  1893.  f 
Datid  N,  Oabvalho,  Esq.,  265  Broadway,  New  Yorh  eity: 

Dear  Sir, —  I  am  in  receiptof  yoursof  the  twenty-third  instant, 
in  which  you  state  that  you  have  selected  a  site  for  a  refonnatory 
for  women,  under  chapter  631,  Laws  of  1892,  and  you  ask  what 
is  the  method  "to  be  adopted  in  the  searching  of  title,  etc.,  etc. 
Is  it  done  by  your  office,  or  does  the  board  select  a  lawyer  and 
you  subsequently  approve  or  disapprove,  as  the  ease  may  be?" 

In  reply  permit  me  to  say  that  the  board  of  managers,  under 
chapter  637,  Laws  of  1892  (section  5),  within  six  months  after  the 
time  of  their  appointment,  are  required  to  purchase  lands,  etc. 
There  is  no  provision  in  the  act  requiring  the  Attorney-General 
to  take  action  in  the  matter,  and  t!ie  boaid  have  full  authority 
)  do  or  cause  all  that  is  necessary  to  be  done  to  procure  a  per- 
sct  title  to  the  premises  purchased. 

Very  truly  yours. 

S.  W.  EOSENDALE, 

A  ttomey-  General. 
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The  following  circular  letters  have  been  sent  during  the  year  1 
to  various  correspondents  in  reply  to  icquii-ies  made  of  this  J 
department : 

STATE  OF  NEW  YOKK : 

Office  of  the  Attounky-Genekal, 

Albany,  189  . 

Dear  Sir. —  Your  letter  received.  The  cjuestion  submitted  by 
you  for  my  opinion  is  one  of  personal  interest,  in  which  you 
should  consult  local  counsel. 

The  manifold  duties  imposed  upon  this  department,  and  the  j 

various  public  matters  requiring  its  attention,  necessitate  the  1 

■  enforcement  of  a  rule  against  writing  opinions  in  private  matters.  "J 

Very  truly  yours. 


A  itorney-  General. 

STATE  OF  NEW  YOKK: 

Office  of  the  Attokkey-Gekekal,         i 
Albakv,  189  .  I 

Dear  Sir. —  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication.  The  matter  concerning  which  you  inquire  is 
not  one  which  involves,  in  any  manner,  the  general  public  inter- 
est. It  is  no  part  of  the  duty  of  this  office  to  advise  or  deliver 
opinions  On  such  matters.  The  manifold  duties  which  are  imposed 
upon  this  department,  by  express  provision  of  law,  quite  occupy 
the  time  of  myself  and  my  assistants,  so  that  it  is  impossible,  in 
justice  to  the  work  which  is  to  be  here  performed,  to  attempt  to 
answer  all  inquiries  of  a  local,  private  or  semi-putilic  nature  which 
are  addressed  here. 

If  all  such  subjects,  concerning  which  my  opinion  is  constantly 
asked,  were,  to  be  investigated  and  opinions  delivered  thereon 
the  regular  and  legitimate  work  of  this  department  would  t 
most  seriously  impeded. 

Furthermore,  any  opinion  which  I  might  deliver  upon  thi 
question  would  be  neither  decisive,  judicial,  nor  authoritativel; 
official 
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Fur  the  reasons  stated  you  will  appreciate  the  necMJSsity  of  the 
rule  of  the  depai'tmeiit  declining .  to  write  opinions  upon  such 
Buhjects. 

I  am  confident  that  the  enforcement  of  this  rale,  under  the 

oircumsta.nees,  adopted  as  it  haa  been  to  promote  the  efficiency  of 

this  office  and  ex^iedite  the  transaction  of  the  legal  business  of 

the  State,  will  meet  with  your  approval. 

Very  truly  yours. 


A  ttarn  ey- General. 

STATE  OP  NEW  YORK. 

Office  of  the  Attorney -General,  i 

Albany,  189  .  f 

Dear  Sir. — Your  letter  received.  The  question  submitted  by  you 
is  one  affecting  tiie  title  to  a  public  office.  In  the  event  that  an 
question  should  subsequently  arise  in  relation  thereto  the  Attorney- 
General  might  lie  called  upon  to  institute  proceedings  to  try  the 
title  to  the  very  office  in  question. 

In  view  of  that  fact  this  department  ought  not  to  express  an 
opinion  upon  an  ex  parte  statement  in  advance  ^vhich  may  subse- 
quently embarrass  official  action. 

These  considerations,  I  am  confident,  \vill  commend  themselves 
to  your  approval. 

Very  truly  yours. 


A  ttorney-  General. 

STATE  or  NEW  YORK : 

Office  of  the  Attokney-Generai.,  ) 

Albany,  ,189  .  i 

Dear  Sir.— Your  letter  haa  been  received.  Like  many  others 
of  the  same  character  daQy  received  here  from  local  officers 
respecting  their  duties,  and  from  private  individuals,  respecting 
aurely  private  matters  of  controversy,  its  subject  matter  is  not  one 
m  regard  to  which  the  Attorney-General  is  charged  with  any 
duty  to  advise.     Any  opinion  which  he  miglit  choose  to  express 
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in  respect  thereto  would  not  have  the  weight  of  a  judicial  nor 
even  of  an  authorized  official  utterance. 

It  ie  the  rule  of  this  office  to  give  opinions  only  to  State  officers 
and  others  whose  legal  adviser  the  Attorney-General  is  made  by 
law,  upon  questions  arising  in  the  discharge  of  their  official 
duties. 

The  reasons  which  lead  to  the  enforcement  of  this  role  are 
various.     Among  others  may  be  suggested : 

First.  The  legitimate  business  of  the  office  requires  for  its 
proper  conduct  the  entire  time  of  the  Attorney-General  and  hia 
assistants. 

Second.  The  giving  of  opinions  in  such  matters,  besides  being 
no  part  of  the  Attorney-General's  duty,  is  apt  to  be  a  positive 
impropriety.  In  most  instances  the  questions  submitted  involve 
the  rights  of  persons  other  than  the  one  requesting  the  opinion ; 
and  as  the  statement  of  facts  is  purely  ex  parte,  injustice  is  liable 
to  be  done  to  other  persons  affected  who  have  no  opportunty  to 
be  heard.  Such  inference  is  uncalled  for,  and  parties  in  ignorance 
of  their  rights  should  not  be  prejudiced  by  an  opinion  purporting 
to  be  official,  which  is  no  more  decisive  of  their  rights  than  the 
opmion  of  any  other  lawyer. 

Third.  It  is  liable  to  occur  that  the  Attorney-General,  in  sub- 
sequently being  called  upon  as  attorney  for  the  State  or  a  State 
officer,  is  obliged  to  assume  a  position  not  in  harmony  with  an 
opinion  previously  expressed  and  subject  to  having  bis  official 
action  embarrassed  thereby. 

Fourth.  It  is  usually  the  case  that  local  offlcere  who  ask  the 
opinion  of  this  office,  are  provided  by  law  with  the  means  of 
obtaining  the  opinion  of  a  lawyer,  whose  advice  should  be  fol- 
lowed, in  view  of  the  fact  that,  should  litigation  arise  he  will 
be  called  upon  to  conduct  the  same. 

While  these  and  other  considerations  and  circumstances  make 
it  improper  for  me  to  comply  with  your  request,  I  am  eonlident 
that  the  reasons  above  given  must  commend  themselves  to  youi 
approval. 

Very  respectfully  yom-s. 


Attorn-ey-  General. 


'I 
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STATE  OF  NEW  YORK: 

Office  of  tiik  Attoesey-Geneeal,  ] 

Albany,  18<*     f 

Doar  Sir. —  I  am  constantly  in  receipt  of  communications  from 
attorneys  attempting  to  foreclose  mortgages,  requesting  me  to 
apjiear  for  the  people  of  the  State  of  Xew  York  as  defendants 
in  said  foreclosure  actions. 

I  am  not  aware  of  any  provision  of  law  authorizing  me  to 
apiiear  in  snch  cases,  unless  the  people  have  an  interest  in  or  lien 
u|)on  the  property  which  it  is  necessary  to  protect  in  the  action. 
Unless  the  complaint  s^iecitically  alleges,  either  positively  or 
upon  information  and  belief,  that  the  people  of  the  State  of  Xew 
York  have  or  claim  to  have  an  interest  in  the  premises,  and 
therefore  in  the  result  of  the  action,  1  consider  that  it  is  very 
doubtful  whether  an  appearance  by  me  would  not  be  foreign  to 
my  duty,  and  such  appearance  would  probably  be  unauthorized. 
Very  truly  yours. 


Attorney-  Gerteral. 


STATE  OF  NEW  YORK  : 

Office  of  the  Attobney-Geni':hal,  i 

Albany,  189  .  j 

Hear  Sir. —  Your  letter  in  relation  to  the  construction  of  the 
Excise  Law  duly  received. 

The  subject  to  which  you  refer  is  not  within  the  scope  of  the 
matters  as  to  which  the  decision  of  this  department  is  by  law  to 
be  sought,  and  any  opinion,  if  given,  is  neither  of  a  judicial  nor 
even  authorized  official  character. 

V-j  section  11  of  the  Excise  Law,  provision  is  made  for  the 
employment  of  counsel  to  the  excise  boards,  thus  providing  a 
means  for  the  obtaining  of  the  necessary  advice  in  the  interpre- 
tation of  the  law  and  the  discharge  of  the  duties  of  excise  com- 
missioners. Such  counsel,  thus  appointed  or  retained,  must  take 
the  responsibility  of  examining  and  determining  the  questions 
submitted. 

57 
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For  these  reasons,  and  the  many  important  matters  which 
engage  the  attention  of  all  the  available  force  of  this  office,  1  am 
constrained  to  decline  to  give  opimons  on  this  class  of  subjects. 

I  trust  that  these  considerations  will  approve  themselves  to  you. 
Very  respectfully  yours. 


A  ttoriiey-  Oeneral-. 

STATE  OF  NEW  YORK  : 

Office  of  the  Attorn ey-Gbneeal,  ) 

Albany,  ISD  .  j 

Dear  Sir. —  Your  letter  duly  received.  The  manifold  duties 
imposed  upon  the  Attorney-General  and  his  assistants  render  it 
quite  impossible  to  write  opinions  upon  the  various  questions 
which  are  constantly  being  submitted  to  him  by  local  officers. 

Subdivision  5  of  section  3,  title  3,  chapter  291,  Laws  of  1S70, 
expressly  authorizes  the  trustees  of  villages  to  "employ  any 
attorney  or  attorneys  for  the  transaction  of  any  matter  requiring 
legal  skQl."  The  various  cities  of  the  State  have  an  officer 
known  as  the  city  attorney,  and  there  is  no  reason  why  local 
authorities  should  not  avail  themselves  of  the  advice  uf  such 
counsel,  thus  enabling  them  to  secure  a  legal  opinion  upon  the 
question  presented,  after  a  more  complete  statement  of  facts 
than  is  usually  submitted  to  the  Attorney-General, 

Questions  are  frequently  presented  affecting  the  title  to  jniblic 
office,  and  the  Attorney-General  might  subsecjuently  bo  called 
upon  to  take  action  to  proc'ire  an  adjudication  upon  the  very 
question,  and  for  that  reason  he  ought  not  to  express  an  o]»inion 
upon  an  ex  parte  statement. 

For  the  reasons  stated  you  will  appreciate  the  necessity  of  a 
rule  of  the  department  declining  to  write  opinions  u]ion   local 
and  private  mattei^.     I  am  confident  that  the  enforcement  of  the 
rule,  under  the  circumstances,  will  meet  with  your  approval. 
Very  truly  yours. 


Attorney-  Geii  eral. 
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Bond,  excLse  conamiasioners  in  cities 110 

not  to  be  given  by  people  in  action  by  them 283  ; 

Bonds  of  depositaries  of  court  funds,  sureties  to 335  , 

school.  Penn  Yan,  validity  of 355 

secured  by  mortgage  to  trustees  can  not  be  taken  by  savings  banks  , , .  299 

Boundary  line  of  county,  location  of 438 

Brooklyn  electrical  subway  conrniission  salaries  not  to  be  paid 338 

Brunswick  Home,  rights  of.  ■ 437 

Building  and  loan  associations,  amount  of  indebtedness  of 123 

not  to  be  called  banks 398 

poweiM  iiiiii  duties  of 125 

Building  tnniis  rhib,  how  organized 434 

'■  Busiiies.H  cor|K:>rations  law"  applies  to  title  searching  company 146 

does  not  apply  to  banking  corporation 430 

does  not  apply  to  gaming  corporations 131 

does  not  apply  to  mortgage  company 155 
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Canals,  abandoned  property  ih,  sale  of 154 

payment  of  engineer  for  services  on 403 

plans  and  specifications  for  work,  by  whom  furnished 159 

Candidate,  certificate  of  expenses  of,  when  to  be  made 139 

may  act  as  inspector  of  election 372 

statement  of  expenses  of 386 

Canvassers,  powers  and  duties  of 101 

Capital  cases,  effect  of  appeal  in,  on  imprisonment 412 

notice  of  appeal,  how  served 45 

Capital  paid  up  in  cash  of  insurance  company  must  be  included  in  all 

statements  of  resources 269 

Capital  punishment,  when  infiicted  and  form  of 173 

Casualty  insurance  corporations,  report  by 87 

Cattle  diseased,  slaughtered,  payment  of  awards  for 281 

Certificate  for  foreign  money  corporation  not  to  be  issued  by  Secretary  of 

State   280^ 

of  age  must  be  filed  by  judge  of  city  court  of  Mount  Vernon 270 

of  incorporation,  acknowledgement  of 442 

of  co-operative  insurance  companies,  requisites  of 331 

of  Secretary  of  State  should  not  be  issued  to  foreign  banking  corpo- 
ration     335- 

to  law  is  a  protection  to  officer  acting  thereunder 224 

Challenges  to  jurors,  number  and  manner  of 414 

Change  of  name  of  educational  institution,  how  effected 253 

Charter  of  assessment  insurance  company,  change  of 293 

Chateaugay  Railroad  Company,  provisions  of  contract  with 247 

Church  sheds,  exemption  of,  from  taxation 113 

Circular  letters ' 446 

Cities,  bond  of  excise  commissioner  in '. 170' 

civil  service  law  applicable  to 136 

Citizen,  wife  of  naturalized  citizen  is 386 

Citizenship,  foreign-bom  child  of  American  mother 369 

foreign-bom  child  of  American  parents 344 

length  of,  as  a  pre-requisite  to  vote 327 

persons  born  in  United  States 360 

City  court  of  Mount  Vernon  is  court  of  record 207 

City  oflftcer,  disqualified  for  Legislature 420 

Civil  Service  law  applicable  to  candidate  for  health  officer 236 

applicable  to  cities 136 

Claims  against  the  State,  Commissioners  of  Land  Office  cannot  hear 92 

sale  of,  by  receiver 46 

Clerk,  facsimile  of  signature  of,  on  ballots 292 

of  election,  qualifications  of 291 

when  may  be  appointed  for  registration 309,  329' 

CUnton  prison,  contract  with  Chateaugay  Railroad  Company 247 

Clyde,  Uft  bridge,  expense  of  management  of 151 
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Cohoas  armory,  condemnation  of  alley  for 

Cohoes  common  council,  powers  of  as  to  closing  alley 

Colorado  bonds,  may  be  purchased  by  aavinga  bant 64 

CommlBSion  in  Lunacy,  see  State  Commission  in  Lunacy.  ! 

Commiasiouers  of  deeds,  juriadictioii  of 234  I 

Commissioners  of  highways,  reduction  of 94  i 

Conunisaioners  of  State  Reservation,  duties  of 108  , 

Commissioners  of  the  Land  Office,  claim  against  the  State S2  i 

conveyance  of  escheated  lands 80  I 

of  lands  for  railroad  purposes 80 

garnet  mines,  permission  to  work  in  forest  preserve 4U9  I 

permission  to  work  gold  and  ailver  nunes 175 

refunding  purchase  money 305 

reimbursement  to  applicant  of  eipenses 217 

salt  lands,  sale  of 109 

Common  council  of  Cohoes,  powers  of  as  to  closii^  alley 310 

Comptroller,  cancellation  of  tax  sales  in  forest  preserve 140 

designation  of  depositaries  of  court  funds 943 

not  to  pay  salaries  except  on  appropriation 238 

payment  of  funds  to  Quarantine  Commissioners  without   appropri- 
ations    284 

Confirmation  of  nominations  by  the  Governor,  when  necessary 54 

Consent,  age  of,  to  marry 486 

Constable,  may  be  excise  commissioner HO 

Constitutional  amendments,  proposed  form  of  ballots  for. 2T1 

convention  delegates,  election  of,  is  "  general"  election 408 

inspectors  to  act  at  election  of 431 

Contractors,  payment  for  extra  work 850 

Convicts  of  sister  State,  transportation  of 150 

Co-operative  casualty  assessment  companies,  powers  of 337 

insurance  company,  acknowledgment  to  certificate  necessary 442 

can  not  discriminate 803 

insure  infants 866 

issue  paid-up  policies 427 

effect  of  reincorporation 425 

foreign,  policy  of 426 

policies  must  be  for  fixed  sum 400 

powers  of 831 

premiums  not  to  be  fixed 416,  437 

requisities  of  certificate  of 331  I 

Cornell  University,  apportionment  of  free  students 114  I 

Corporations,     banking,      "  Business      corporations      law  "      does     not  i 

apply  to 430  | 

foreign,  actions  to  dissolve 189  I 

moneyed,  not  entitled  to  certificate  from  Secretary  of  State 280  I 

stock  of,  is  subject  to  inlieritance  tax 144 

transaction  of  business  here 431 
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Ck>rporationSy  foreign,  with  banking  powers  and  name,  should  not  receive 

certificate  from  Secretary  of  State 335 

legally  organized  in  a  sister  State  are  legal  here. 189 

navigation,  subject  to  organization  tax 346 

taxation  of,  on  increased  capital 208 

not  to  be  formed  under  proposed  law  not  in  force 203 

County,  boimdary  Ime  of,  location  of 428 

to  pay  expenses  of  maintaining  National  Guard  during  riot 444 

clerk  of  New  York,  not  entitled  to  retain  notarial  fees 352,  434 

record  of  transfers  by  under  inheritance  tax  law 229 

treasurer,  duty  of  as  to  inheritance  tax 239 

fees  of,  for  disbursing  school  moneys 59 

fees  of  under  inheritance  law 264 

Court  can  not  review  action  of  Board  of  Regents 361 

will  not  decide  abstract  questions 180 

funds,  deposit  of  243 

deposit  of  made,  not  to  be  changed 243 

sureties  to  bonds  of  depositaries 325 

of  record,  city  court  of  Mount  Vernon  is 270 

Credit  guarantee  insurance  company  (foreign),  may  be  admitted  here 375 

Crimes,  definition  of 220 

Criminals,  insane,  confinement  at  Matteawan 197 

discharge  of 388 

expenses  of  confinement  of 41 4 

D. 

Days  of  grace,  allowance  of 223 

Death,  terminates  salary  of  public  officer 157 

Default,  in  payment  by  State,  what  constitutes 64 

Delegates  to  constitutional  convention,  election  of,  is  *'  general"  election. .  408 

inspectors  to  act  at  election  of 421 

Deposit  by  foreign  insurance  companies 76 

for  whose  benefit  held 389 

withdrawal  of  excess 348,  354,  373,  418 

in  bank  is  **  assets  "  under  inheritance  tax  law 185,  202,  245,  302 

in  savings  banks,  how  taxed 188 

Depositaries  of  court  funds,  sureties  to  bonds 325 

lepcfeitors    1  defunct  bank,  payment  to,  by  Superintendent  of  Banking 

Lc^iiilx^cl.          214 

Deserters,  right  to  vote 341 

Directors,  number  of,  requisite  in  insurance  companies 97 

District  of  Columbia  bonds,  not  to  be  deposited  with  Insurance  Depart- 
ment  73,  107 

Dogs,  killing  of  sheep  by 48,  49 

Dog  tax,  collection  of 47 

Druggists,  excise  Hcenses  to 169 

Dunkirk  board  of  health,  powers  and  duties  of 205 
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ElectionB,  alteration  of  districts,  when  to  be  made 3.»1 

when  to  take  eSect 397,  310,  351 

baJIot-boiea,  requisite  number  of 363 

"ballot  reform  law,"  when  applicable 52,  184,  3T5 

ballots,  disposition  of,  alleged  to  be  marked  for  identifit^ation 363 

folding  of,  by  officers 859,  363 

full  set  of  all,  to  be  delivered  to  voter 363 

indorsement  of 316 

must  be  attached  to  copies  of  certificate  of  canTaaa, 383 

"No."  onstub 318 

number  of  sets  of  allowed  toTot«r 353,  363 

number  of,  to  be  furnished 310 

order  of  namea  on 304 

proposed  constitutional  amendment,  facsimile  of  clerk's  signature,  393 

to  be  destroyed 384 

to  be  filed  with  county  clerk   384 

torn  or  defaced  not  to  ba  accepted 384 

candidate  may  act  as  inspector 379 

receiving  plurality  elected 116 

canvass  of.  attachment  of  ballots  to B18,  345 

certificate  of  expenses  by  candidate 13& 

independent  nomination  in  Kings  county 331 

correction  of  registry  list 357,  358 

delivery  of  ballots  for 343 

deserterH,  right  of .  to  vot« 341 

designation  of  polling  place 280 

subsequent  to  statutory  time 288 

disability  oath,  form  of 383 

disposition  of  ballots  voted 329,  368 

districts,  formation  of  and  ascertainment  of  number  of  vot«rs  in 83 

need  not  be  formed  annually 390 

filling  of  vacancies  in  nominations 115 

foreign-bom  voter  need  not  produce  naturalization  papers 353' 

form  of  ballots  on  proposed  constitutional  amendment 271 

"general,"  what  is 405 

illiterate  voters  not  physically  disabled 91,  308 

inspector  appointed,  tenure  of  office 370- 

choice  of  third 9* 

inspectors,  compensation  of 133' 

duties  are  ministerial 357,  383 

tilling  of  vacancy  in 335,  34ft 

residence  of 294 

to  act,  election  for  delegates  to  constitutional  ci 

instruction  cards,  what  to  contain 

irregularities  by  inspectors,  effect  of 

Mount  Vernon,  qualifications  of  voters 
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Elections,  name  on  ballot  covered  by  paster 371 

nominations  not  a  prerequisite  to  election 116 

notices  of  need  not  be  posted 280,  363 

party  nominations,  what  are 304 

paster  ballots  improperly  attached  not  to  be  comited 371 

may  be  voted  for  excise  commissioners 70 

names  covered  by  90 

where  to  be  placed 340,  359 

on  wrong  ballots 359 

persons  whose  twenty-first  birthday  is  on  day  following,  may  vote 363 

place  of  holding  near  saloons 53 

polling  place  must  be  within  district 271 

polls,  close  of 137 

to  be  opened  when 363 

powers  and  duties  of  canvassers 101 

publication  of  canvass 396 

qualifications  of  clerks 291 

who  entitled  to  register 328 

registration,  employment  of  clerks  at 309,  329 

closing  hour,  voters  present 372 

prerequisite  to  right  to  vote 363 

residence  in  county  required  in  order  to  vote 377 

voting,  what  is 365 

return  of  ballots  to  county  clerk 132 

statement  of  expenses  of  candidate 386 

stubs  detached,  disposition  of 329,  382 

preservation  of  ballots 295 

sunset,  voting  after 187 

"  total  bhndness  "  what  constitutes 298 

village,  ballots,  indorsement  of 391 

voter  challenged,  must  take  oath  on  election  day  to  vote 372 

Electors  of  president,  eligible  to  Legislature 178 

form  of  baUots  for 296,  342 

manner  of  choosing 187 

qualifications  of 172  246 

separate  canvass  for  each 373 

statement  of  expenses,  must  file 386 

time  and  place  of  meeting 24^ 

Electrocutions,  number  of 173 

Engineers,  on  canal  work,  to  be  furnished  by  State  Engineer  and  Surveyor,  159 

payment  of,  for  services  on  plans. 403 

Erie  county  boundary  line,  locationof 428 

Escheated  lands,  can  not  be  conveyed  to  grantee  of  alien 80 

Excise  commissioners,  ballots  for,  form  of  57,    70 

bond  of,  in  cities 170 

eligible  to  office  of  constable 110 

licenses  to  druggists 169 

59 


InD£X  t6  OplKtoSB. 


Elxcise  coinniissionerB,  paster  ballota  maj  be  voted  for Vim 

vacancy  in  ofBce  of 

law,  magistrateB  may  try  intosieated  [wrBon 

sale  of  intoxicating  liquor  near  fair  giouiids. 170 1 

moneyB,  diapoaition  of 

Execution,  how  stayed  in  capital  cases 

Executive  offlcere,  right  of  to  summon  poaae  comitatue 409  J 

Executors,  legaciea  to,  subject  to  inheritance  tax 

Exemption  from  liigbway  tax,  of  veterans SD9' J 

inheritance  tax,  of  legsriee  under  $300 

poll  tas,  of  vetel-ans 17T^ 

taxation  of  miniatera  and  x>arochial  schools , 148  f 

parsonage  and  church  sheda Ill,  113,  ! 

pension  moneys  and  soldiers'  home Ill,  349  1 

reincorporated  inscrance  company ^S  J 

United  States  bonds. ... 

Expatriation,  right  of,  recognized 

Expenses  of  General  Term,  payment  of , 

Extradition  of  escaped  convict  from  Sister  stale 

Extradition,  treaty  of  18B0,  not  retroactive Ha 

F. 

Ricsimile  of  clerk's  signatufe  on  ballots , 

Factory  Inspector,  see  "  Stat*  Factory  Inspector." 

Fair  grounds,  sale  of  intoxicating  liquor  near 

Fayetteville  water  bond,  are  valid  obligations , 

Fees  of  county  treasurer  under  inheritance  tax  law 

notaries  public , - 

Felonies,  what  are 

Female  aliens,  may  inherit 

voters  for  school  commissioners,  qualifications  of 

eligibility  to  ofQcee  of  notary  public  and  justice  of  the  peace 

Fence  viewers,  appraisal  of  sheep  killed  by  doga 

Filing  of  oath  of  office,  time  for 

Fire-escapes,  In  manufacturing  establishments 407^ 

Rsh,  aee  "  dame  Laws," 

Fieh  commissioners  may  retain  counsel SWfl 

Foreign  corporations,  taxation  of , 

transaction  of  business  here , 

with  banking  powers  and  name  should  not  receive  certificate  fi 

Secretary  of  State 

insurance  company,  co-operative,  policy  of 

deposits  by 

amount  of 

for  whose  benefit  held 119,  121,  ! 

withdrawal  of  , , 


Index  to  Opinions.  467 

PAGE. 

Foreign  insurance  companies,  deposits,  withdrawal  of  excess,  848,  354,  373,  418 

doing  business  under  special  statute 892 

Forest  Commission,  can  not  cancel  tax  sales 140 

services  of  stenographer  on  investigation 137 

preserve,  cancellation  of  tax  sales  in 140 

permission  to  work  garnet  mines  in 409 


G. 

Game  laws,  applicable  to  American  tributaries  of  Lake  Ontario 141 

enactment  of  by  board  of  supervisors 158 

Otsego  county,  penalties 138 

prosecution  for  penalties 250 

Gaming,  corporation  can  not  be  organized  for 131 

Garnet  mines  in  forest  preserve,  permission  to  work. 409 

General  Term  expenses,  payment  of 396 

Gtenesee  county  boundary  Une,  location  of 428 

Gold  and  silver  mines,  form  of  permission  to  work 175 

Governor,  nominations  by,  when  to  be  confirmed 54 

Grants,  expenses  of  applicants  for,  reimbursement  by  Commissioners  of 

Land  Office 217 

of  lands  under  water,  form  and  effect  of 83 


H. 

Health  officer  must  pass  civil  service  examination 236 

Highway,  mode  of  reascertainment  of 186 

tax,  veterans  not  exempt  from 203 


I. 

Illiterate  voters  not  physically  disabled 91,  308 

Imprisonment,  effect  of  appeal  in  capital  cases  on 412 

Improved  lands,  what  are 338 

Infantile  insurance  can  not  be  effected  by  co-operative  companies 366 

Inheritance  tax  applies  to  stock  in  foreign  corporations 144 

compensation  of  surrogate's  clerk   295 

deposits  in  banks  are  assets 185,  202,  245,  302 

duty  of  county  treasurer 239 

fees  of  county  treasurer 264 

life  estate  subject  to 242 

legacies  of  $500  and  legacies  of  imder  $500 287 

of  $500  subject  to 177 

to  executors  subject  to 422 

penalties  incurred  when  payable 248 


Inheritance  tax,  recortl  of  transfere 239 

Insane  critninalB,  confinement  at  Matteawan Ifr7 

ot,  on  recovery 301 

dischargi!  uf 338 

eipenaes  of  confinement  of 414 

Inspeetore  of  elections,  appointed,  tenure  of  office 370 

ballots,  should  not  accept  torn  or  defaced 384 

candidates  may  act  as 373 

choice  of  thii'd  inspector 98 

compensation  of 133 

constitutional  convention,  to  act  at  election  for  delegates  to 431 

duties  of,  are  ministerial 357,  363 

irregularities  by,  effect  of 378 

majority,  action  of,  controls 353 

oaturalizatiiin  papers,  can  not  compel  production  of 352 

opening  polls,  to  determine  time  for 363 

residence  of 294 

vacancy  in,  filling  of 295,  335,  340 

Instruction  cards  to  voters,  what  to  contain 286 

Insurance,  improved  lands,  w^hat  are 338 

infantile,  can  not  be  effected  by  co-opteratire  companies 366 

by  unauthorized  company,  afQdavit  required,  by  whom  made 820 

company,  assessment,  change  of  charter  of 393 

co-operative,  acknowledgment  to  certificate  necessary 442 

discriminate,  can  not 803 

policies,  can  not  issue  paid  up 427 

must  be  for  fixed  sum 400 

premiums  not  to  he  fixed 416,  427 

reincorporation,  effect  of 425 

directors,  number  of,  requisite 97 

foreign,  co-operative,  pohcy  of 426 

credit  guarantee,  may  be  admitted  here 375 

doing  business  under  special  statute 393 

withdrawal  of  excess  deposits 348,354,373,  418 

name,  how  may  change 419,  443 

organization  of 394 

policy  payable  by  lot,  can  not  issue    231 

statement  of  resources  must  state  cash  capital 269 

department,  deposits  by  foreign  companies 76 

for  whose  benefit  held 389 

withdrawal  of  excess 348,  354,  878,  418 

District  of  Columbia  bonds,  not  to  receive  on  deposit 73,  107 

Knickerbocker  Life  Insurance  Company,  funds  of 148 

report  to,  by  company  out  of  business 87 

return  of  securities  by 119,  131 

Interest,  rate  of 333 

Intoxicatfjd  perBOos  may  be  tried  by  magistrates 238 
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Investigating  committees,  expenses  of,  audit  of 124 

Investigation  of  Forest  Commisaion,  services  of  stenographer 137 

Irregularities  by  inspectors  of  election,  effect  of 378 

J. 

Judgment  against  town,  payment  of 115 

Jurors,  challenges  to,  number  and  manner  of 414 

Justice  of  the  peace,  age,  not  disqualified  by 71 

duties  at  town  meetings '.  86 

eligibility  of  female  to  office  of 346 

K. 

Kings  county,  certificates  of  independent  nominations 321 

Knickerbocker  Life  Insurance  company,  funds  of 148 


L. 
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**  Land  Board,"  see  **  Conmaissioners  of  Land  Office." 

Lands  improved,  what  are 338 

salt,  sale  of 109 

under  water,  whom  the  property  of 311 

form  and  effect  of  grants  of 83 

Leased  land,  assessment  of,  should  be  as  against  real  estate 184 

Legacies,  executors*,  subject  to  inheritance  tax 422 

of  $500  subject  to  inheritance  tax 177,  422 

under  $500  exempt  from  inheritance  tax 287 

Legislature,  electors  of  president  eligible  to 178 

name  of  insurance  company,  change  by     443 

power  to  annul  franchise 106 

qualifications  of  member  of 420 

Letters  patent,  surrender  of,  how  effected 204 

Librarian  of  Senate,  term  of  office  of 166 

Library  moneys,  distribution  of 391 

trustees,  mode  of  selection  of 422 

License  for  caring  for  persons  of  unsound  mind 379,  437 

to  medical  student,  moral  character 104 

Life  estate,  subject  to  inheritance  tax 242 

Lift-bridge,  Clyde,  expense  of  management  of 151 

West  Troy,  furnishing  of  mains  for  operation  of 179 

Limitations,  statute  of,  can  not  be  waived  by  State  officer 108 

Liquor,  intoxicating,  sale  of  near  fair  grounds 170 

Mad  brook,  release,  executed  by  riparian  owners 237,  251 

Magistrates  may  try  intoxicated  persons 236 

Manufacturing  establishments,  fire-escapes  in 407 
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'Man'iage,  age  of  consent -  .- 

Uarsh  Land  Cu. ,  claints  agaiuet  EUtate 

Mfitteawaa,  8lat«  asylum  at,  confinement  of  inuane  criminala  in , 

Jfedicol  examiners,  actiou  of  tlie  separate  boards. 

majority  control 

Medical  students,  examinatio]!  of , 

moral  character  of 10^ 

Member  of  Legislature,  qualifications  of 

Middletown  hospital,  trustee  of,  is  public  officer 14^ 

Militia,  expense  of  maintaining  during  riot 

Mines  in  forest  preaerve,  permission  to  work 

Ministera,  exemption  of  from  taxation 

Misdemeanors,  what  are 

Moneys,  hbrary,  distribution  of  

Moneyed  corporation,  foreign,  not  entitled  to  certificate  from  Secretary  rf 

State 

Mount  Vernon,  city  court  irf,  is  a  court  of  record 

qualiflcationa  of  voters  at  city  elections 

Mortgage  company  not  to  be  organized  under  business  corporations  lafl 

guarantee  company,  examination  of 

Myer's  automatic  ballot  cabinet,  use  of  at  town  meetings 
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Name  of  insurance  company,  change  of 4I8i  ' 

National  guard,  expense  of  maintaining  during  riot 

Naturalization  of  aliens  under  eighteen  years 

Navigation  oompaniea,  subject  to  organization  lax 

New  York  county  clerk  not  entitled  to  retain  notarial  fees 

Niagara  Falls  Power  Company,  franchises  of - 19 
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